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The United States District Court for 
the District of Maryland recently 
settled an oft-addressed dispute 
regarding whether an insured is 
entitled to independent counsel (not 
panel counsel), when its insurer is 
defending it under a reservation 
of rights. These cases typically 
include a Complaint filed against 
the insured that alleges both covered 
and uncovered claims. The insured, 
concerned that panel counsel may 

“steer” the case toward a finding 
of liability for only the uncovered 
claims, seeks to retain its own, 
independent defense counsel. The 
insurer, relying on policy language 
entitling it to direct the litigation, 
denies the insured’s request to retain 
independent counsel, undoubtedly 
concerned that the insured’s counsel 
may steer the case towards the 
covered claims. 

Gen. Ins. Co. of Am. v. Walter E. Campbell 
Co., No. 12-3307, 2016 U.S. Dist. 
LEXIS 62842 (D. Md. May 12, 2016), 
involved an insurance coverage 
dispute between WECCO—a company 
engaged in the business of handling 
and selling asbestos-containing 
insulation materials—and several 
of its insurers, regarding underlying 
asbestos litigation against WECCO. 

WECCO settled certain claims 
between it and various insurers 
(collectively, the Settled Insurers), 
and agreed to pay fees to its long-
standing defense and settlement 
counsel. WECCO then unilaterally 
replaced its insurer-approved defense 
counsel with another law firm, which 
was also representing WECCO in the 
instant coverage dispute. 

The Non-Settled Insurers argued that 
the representation in the underlying 
asbestos cases by coverage counsel was 
a clear conflict-of-interest. The Non-
Settled Insurers proposed alternative 
defense counsel for WECCO’s defense 
in the pending asbestos cases, and 
sought, among other things, a ruling 
that the Non-Settled Insurers have no 
obligation for defense or indemnity 
under the policies, and alleged policies 
related to the asbestos suits in which the 
disputed law firm was substituted or 
appeared as WECCO’s defense counsel.

The Court determined that the Non-
Settled Insurers have no grounds 
to protest WECCO’s choice of 
defense counsel at its sole expense, 
as to the "products and completed 
operations claims" for which the 
Non-Settled Insurers have denied 
coverage. However, as to claims that 

Maryland District Court Says Insureds 
Who Reject Panel Counsel In Favor 
Of Their Own Have To “Pay To Play,” 
Forfeiting Their Right To Defense And 
Indemnification From Their Insurer
by Nathalie C. Hackett
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are potentially covered under the 
Non-Settled Insurers’ policies, the 
Insurers are permitted to rely on the 
language of the applicable insurance 
policies and on firmly established 
Maryland law for the proposition 
that each insurer has the "right and 
duty" to defend the insured. The 
Court elaborated that:

[T]he right to control the 
defense…is important to the 
insurer as a mechanism for 
protecting and minimizing its 
duty of indemnification. If it 
is to be liable for any judgment 
rendered against the insured, it 
has a right to make certain that 
a proper defense is made to the 

claim and that unwarranted, 
overstated, and collusive claims 
are exposed and defeated.

Ultimately, as to the issue of the 
Insured’s entitlement to select is own 
counsel for defense of claims which 
may be covered, the Court held that 
so long as WECCO continued to 
retain disputed counsel, the Non-
Settled Insurers shall have no defense 
or indemnity obligations with respect 
to those suits.

Learning Point: It is common for 
liability insurance policies to give 
the insurer both the right to control 
the defense of any claim covered by 
the policy and the duty  to provide 

that defense. Often the insured need 
only establish that there is potential 
for coverage under a policy to give 
rise to the insurer’s duty to defend. 
However, the burdens imposed 
by the insurer’s duty to defend are 
tempered by its right to direct the 
course of the litigation and the 
decision-making process. This case 
represents a delicate balance of 
competing interests between the 
insurer and the insured, where the 
insured must trust in the attorney/
client relationship and the proper 
discharge of defense counsel’s duties 
to his or her client, or pay to exercise 
his right to choice of counsel. 

COMPARATIVE
FAULT
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In Gilbane Bldg. Co. v. St. Paul Fire & 
Marine Ins. Co., (2016 NY Slip Op 
6052, decided on September 15, 2016), 
the First Department heard arguments 
concerning the interpretation of the 
additional insurance endorsement 
in a commercial general liability 
(CGL) policy which provided that 
an additional insured is “any person 
or organization with whom you 
[the insured] have agreed to add as 
an additional insured by written 
contract.” In its holding, the Court 
reversed the Trial Court and held that, 

“The subject additional insured clause 
covers only those that have a written 
contract directly with the named 
insured,” and granted summary 
judgment to the defense.

Upon first glance, the holding of 
the Court may appear to be simple. 
However, in taking up the appeal, 
the Court noted that, “Trial courts 
have conflicting interpretations as 
to whether coverage is extended not 
only to those ‘with whom’ the insured 
agreed, but also to those ‘for whom’ 
the insured agreed to provide coverage.”

Plaintiffs, Gilbane Building Co/TDX 
Construction Corp, a Joint Venture, 
and each company in its individual 
capacity, (collectively referred to 
as “the JV”), initiated this lawsuit 
against defendant Liberty Insurance 
Underwriters (“Liberty”), to “seek a 
declaration that defendant [Liberty] 
is obligated to defend and indemnify 
the JV, as an additional insured 
under a commercial general liability 

policy issued by Liberty to a prime 
contractor.” The factual summary 
was that Plaintiffs were hired by the 
Dormitory Authority of the State of 
New York (“DASNY”) to provide 
construction management services 
for the construction of a new forensic 
biology center at Bellevue Hospital. 
In Plaintiffs’ contract with DASNY, 
there was a provision requiring any 
prime contractor retained by DASNY 
to include the JV as an additional 
insured under its CGL policy. DASNY 
contracted separately with its prime 
contractor, Samson Construction 
Company (“Samson”) to provide all 
foundation and excavation work on 
the project. In the prime contract 
between Samson and DASNY, Samson 
agreed to procure CGL insurance 
through Liberty with an endorsement 
naming as additional insureds “…the 
Construction Manager (if applicable) 
and other entities specified on the 
sample Certificate of Insurance 
provided by the Owner.” DASNY 
did provide a sample Certificate of 
Insurance which stated, “The following 
are Additional Insured under General 
Liability as respect to this project: … 
Gilbane/TDX Construction Joint 
Venture.” To further supplement the 
factual record, Plaintiffs submitted 
a letter from the CEO of Samson, 
sent to officials at Gilbane, which 
enclosed Samson’s actual Certificate 
of Insurance for its policy with 
Liberty and expressly named the JV 
in its “Attached Descriptions” as an 
additional insured.

COVERAGE“With Whom” OR “For Whom”;  
NY Appellate Court Will Not Allow 
Equitable Considerations  
To Extend Coverage
by Thomas Hennessey
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COVERAGE

As the project advanced, it was 
discovered by DASNY that Samson’s 
excavation work was causing 
significant structural damage to 
surrounding buildings. DASNY then 
pursued claims against Samson and 
the architectural firm retained for the 
project. As a result of that litigation, 
the architectural firm initiated a 
third-party action against the JV, 
for which the JV sought defense 
and indemnification from Liberty 
pursuant to its belief of coverage 
from the Certificate of Insurance 
provided by Samson. Upon review of 
the claim, Liberty issued a denial for 
failure to offer proof that its insured, 
Samson, was under an obligation to 
defend and indemnify the JV.

At issue in Plaintiffs’ lawsuit for 
a deceleration of coverage, and the 
subsequent motion for summary 
judgment by Liberty, was Samson’s 
CGL policy with Defendant Liberty. The 
policy contained an “Additional Insured-
By Written Contract” clause, stating: 

“WHO IS AN INSURED 
(Section II) is amended to 
include as an insured any person 
or organization with whom 
you have agreed to add as an 
additional insured by written 
contract but only with respect 
to liability arising out of your 
operations or premises owned 
by or rented to you.”

Upon review of the facts and policy 
language, the Court had to assess the 
legal rights and entitlements of the JV 
as a non-party to the prime contract 
between Samson and DASNY. At 
issue was whether the JV could enforce 
Samson’s covenants and promises 

within the prime contract with DASNY 
to provide insurance coverage for the 
JV through its CGL policy. 

The Court makes clear in its opinion 
that “Equitable considerations will 
not allow an extension of coverage 
beyond its fair intent and meaning 
in order to obviate objections which 
might have been foreseen and 
guarded against” (citing Caporino 
v. Travelers Ins. Co., 62 NY2d 234, 
239 [1984]). By not acknowledging 
equitable considerations, the Court 
stated that its review of insurance 
contracts is to be guided by the 
established principles which “provide 
that the unambiguous provisions 
of an insurance policy, as with any 
written contract, must be afforded 
their plain and ordinary meaning, 
and that the interpretation of such 
provisions is a question of law for 
the court” (citing Broad St., LLC v. 
Gulf Ins. Co., 37 AD3d 126, 130-
311 [1st Dep’t 2006]). Therefore, the 
Court addressed the interpretation of 
the “Additional Insured” language 
by considering whether to extend 
coverage to entities “with whom” 
Samson agreed to provide insurance, 
or to extend coverage to entities 

“for whom” Samson contracted to 
provide insurance.

Absent equitable considerations, the 
Court ignored the classification of 
the JV as an additional insured as 
listed on the Certificate of Insurance. 
Instead, the Court looked to the 
plain meaning of the language within 
the Additional Insured provision of 
Samson’s GCL policy. Upon review of 
the record, it was undisputed that the 
JV did not have a written contract with 
Samson. Within the factual setting of 

this lawsuit, the privity of contract was 
always between Samson and DASNY, 
and separately, between DASNY and 
the JV. While Samson may have 
included provisions in its contract 
with DASNY to provide insurance for 
the JV, the Court founded its decision 
on the undisputed fact that the JV 
was not an organization “with whom” 
Samson agreed to add as an additional 
insured by written contract.

As a final note in the Court’s opinion, 
the Court provided some grounds 
for the JV to not be without recourse. 
The Court made clear that while 
the contract between Samson and 
DASNY, along with the sample 
certificate of insurance, may provide 

“evidence that Samson was required 
to provide the JV with coverage … all 
that means is that the JV may have 
a claim against Samson for breach 
of the contract’s insurance provision.” 
This is interesting because the Court’s 
assessment of the legal rights of the JV 
would allow the JV standing to initiate 
a breach of contract lawsuit against 
Samson even though Samson and the 
JV never had privity of contract.

Learning Point: Always read the 
“Additional Insured” provision of 
the CGL policy intended to provide 
coverage. If your entity is to be 
covered as an additional insured, be 
certain to have a written agreement 
with the party to provide insurance 
and to have your written agreement 
specifically mandate for that party to 
defend and indemnify for loss within 
the scope of the work. 
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MEDICAL
MALPRACTICE

In Pullman v. Silverman, 2016 N.Y. 
Slip. Op. 07107 (Court of Appeals of 
New York, November 1, 2016), the 
Court overruled the previous order 
of the Appellate Division granting 
Defendant physician’s summary 
judgment motion, and held that 
Defendant’s motion for summary 
judgment should have been denied. 

Plaintiff alleged that Dr. Silverman 
committed medical malpractice 
in negligently prescribing the 
medications Lipitor and Azithromycin 
to him, and in failing to consider the 
possible adverse drug interactions of 
the two medications. Plaintiff alleged 
further that he suffered a third-degree 
atrioventricular heart blockage due 
to the adverse effects of the two 
medications and that he required 
the placement of a pacemaker as a 
result. Finally, Plaintiff alleged that Dr. 
Silverman’s negligent administration 
of the two medications was the 
proximate cause of his alleged injuries.

Defendant moved for summary 
judgment solely on the issue of 
proximate cause. The Court of 
Appeals held that the expert affidavit 
submitted on behalf of Defendant 
d id  not  adequate ly  addre s s 
Plaintiff’s allegation that Defendant 
was negligent in prescribing both 
medications concurrently. The Court 
held further that the expert affidavit 
did not cite medical research to 
support the expert’s conclusions 
about the combined effects of the 

two medications; and the Court, 
therefore, held that Defendant failed 
to eliminate all triable issues of fact 
as to whether the combined effect of 
both Lipitor and Azithromycin could 
have been the cause of Plaintiff ’s 
alleged injuries. 

Medical malpractice attorneys are 
well-versed with the 1985 Court of 
Appeals decision in Winegrad v. New 
York Univ. Med. Ctr., 64 N.Y.2d 851, 
476 N.E.2d 642, 487 N.Y.S.2d 316 
as well as the 1986 Court of Appeals 
decision in Alvarez v. Prospect Hosp., 
68 N.Y.2d 320, 501 N.E.2d 572, 
508 N.Y.S.2d 923 (1986), both 
of which held that the proponent 
of a summary judgment motion 
must make a prima facie showing of 
entitlement to judgment as a matter 
of law, tendering sufficient evidence 
to demonstrate the absence of any 
material issues of fact. The cases state 
that failure to make such a prima 
facie showing requires denial of the 
motion, regardless of the sufficiency 
of the opposing papers. The Alvarez 
Court held that the plaintiff, in 
opposing the motion, must submit 
evidentiary facts or materials to 
rebut the prima facie showing so as 
to demonstrate the existence of a 
triable issue of fact.

Judge Eugene M. Fahey discussed a 
significant issue in his concurrence, 
notably, that which negligence 
standard applies in deciding a motion 
for summary judgment depends on 

The Summary Judgment  
Motion Standard
by Mara Goltsman
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MEDICAL
MALPRACTICE

whether the case is pending in the 
Second Department as opposed to the 
First, Third or Fourth Department. 
In order to prove the elements of a 
cause of action sounding in medical 
malpractice at the time of trial, the 
plaintiff must demonstrate that the 
defendant deviated or departed from 
accepted community standards of 
practice, and that this departure was a 
proximate cause of the injuries alleged.

The Court held in Stukas v. Streiter, 83 
A.D.3d 18, 918 N.Y.S.2d 176 (2nd 
Dep’t 2011), that if a defendant in a 
medical malpractice action moving 
for summary judgment addresses 
both elements of departure and 
proximate cause, the plaintiff must 
raise a triable issue of fact as to both 
elements when opposing the motion. 
However, where the defendant moves 
for summary judgment based on only 
one of these elements, the plaintiff 
does not need to raise a triable issue 
of fact when the defendant has not 
made a showing of entitlement to 
judgment as a matter of law. The 
Stukas Court held that the nonmoving 
party should not have to rebut or 
address an element or theory that the 
moving party did not raise.

Judge Fahey noted that the First 
Department in Pullman seemingly 
required a defendant in a medical 
malpractice action to establish either 
that the defendant did not depart 
from good and accepted practice, 
or that such departure was not the 
proximate cause of the plaintiff ’s 
injuries and required a plaintiff 
to rebut the defendant’s showing 
with medical evidence both that 
defendant departed from accepted 
medical practice and that such a 
departure was a proximate cause 
of the alleged injuries. Judge Fahey 
noted that the Third and Fourth 
Departments follow this standard. 
The Second Department, however, 
seemingly imposes an easier standard 
by stating that if a defendant moving 
for summary judgment alleges only 
that he or she did not depart from 
the standard of care (and does not 
state that the alleged departure 
from the standard of care was not 
the proximate cause of the injuries 
alleged), the plaintiff does not 
have to address proximate cause in 
opposition to defendant’s summary 
judgment motion. 

Judge Fahey noted that the Stukas 
Court held that if the moving party 
makes a prima facie showing of 

entitlement to judgment as a matter 
of law, the burden shifts to the non-
moving party to raise a triable issue 
of fact with respect to the elements 
or theories established by the moving 
party, not to prove the entire case 
as would occur at the time of trial. 
Judge Fahey also noted that the 
Stukas standard ostensibly follows the 
Court of Appeals precedent. 

Notably, the Court of Appeals did 
not address the issue of the split 
between the Second Department 
and the other three Departments in 
its decision in Pullman. 

Learning Point: The First, Third 
and Fourth Departments in the 
State of New York follow a more 
burdensome negligence standard 
when adjudicating a motion seeking 
summary judgment in a medical 
malpractice action, whereas the Second 
Department follows a more lenient 
standard. As such, until this split is 
resolved, plaintiffs appear to have a 
better chance of opposing summary 
judgment motions in the Second 
Department and defendants appear 
to have a better chance of prevailing 
on such motions in the First, Third 
and Fourth Departments. 
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The Second Circuit recently held 
that New York’s Metropolitan 
Transportation Authority’s captive, 
First Mutual Transportation Assurance 
Co. (“First Mutual”), cannot compel 
the Swiss reinsurer Infrassure, Ltd. 
(“Infrassure”) to arbitrate in London. 
Infrassure, Ltd. v. First Mut. Transp. 
Assur. Co., No. 16-306, 2016 U.S. App. 
LEXIS 20529 (2d Cir. Nov.16, 2016). 
The Court found the arbitration 
clause in the body of an unambiguous 
facultative reinsurance certificate 
controlling, and stated that it is not 
displaced by the endorsement because 
the endorsement is expressly limited 
to UK and Bermuda insurers. Id. at *4. 

The case involves a $20 million 
dispute arising from Hurricane 
Sandy and the location of arbitration. 
The Facultative Certificate at 
issue contained an endorsement 
with a heading reading: “London 
Arbitration and Governing Law (UK 
and Bermuda Insurers Only),” which 
provided for arbitration in London. Id. 
at *3. That endorsement was contrary 
to a clause in the main Certificate 
providing for arbitration in New York. 

First Mutual initiated arbitration 
in London. Infrassure sought a 
declaration that the endorsement did 
not apply, so the arbitration should 
be in New York. First Mutual argued 

that the heading to the endorsement 
was subject to a separate “Titles 
Clause,” which provides that titles in 
the contract are for mere convenience, 
and not meant to limit or affect the 
provisions to which they relate. 

The key issue was whether the words 
“UK and Bermuda Insurers Only,” even 
though part of a title, would be given 
effect. Infrassure argued that these 
words were not merely a title, but 
contained substantive instructions. 
The Second Circuit held that the 
disputed language “is not part of the 
title itself, though it shares the same 
line and bolded format.” Id. at *4.

The Court stated that “the purpose of 
a Titles clause is not to strip away an 
express indication as to the context 
in which a particular provision is 
operative, but to ensure that the text 
of a provision is not discounted or 
altered by the words of its heading.” Id. 
at *4. Thus, because the endorsement 
was expressly limited to UK and 
Bermuda insurers, and neither 
Infrassure nor First Mutual was a 
UK or Bermuda insurer, the Court 
applied the provision in the main 
Certificate, calling for arbitration in 
New York.

Learning Point: Titles Clauses should 
not be enforced mechanically. 

Second Circuit Holds That The 
Arbitration Clause In The Body  
Of A Reinsurance Certificate Is 
Controlling And Not Displaced By  
An Endorsement Expressly Limited  
To U.K. And Bermuda Insurers
by Michael W. Jacobson
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SLIP AND FALL

That a defendant acted reasonably or 
that it was not afforded a reasonable 
time period to remedy a hazard on 
its property is an often overlooked 
valuable weapon a litigator should use 
when defending a case in the realm 
of personal injury. The argument 
can be made in the context of a 
summary judgment motion, a very 
effective tool in resolving personal 
injury cases. Dismissing a case “on 
the papers” is a tremendous cost 
saving measure that obviates the 
need for an expensive, risky and 
time consuming trial. Personal injury 
cases as a result of accumulated snow 
and ice present a perfect premise 
where summary judgment should 
be considered. In order to prevail in 
such cases, a property owner must 
demonstrate that there was no actual 
or constructive notice of the hazard. 
Or does he? In fact, a defendant 
can prevail despite having actual or 
constructive notice of the condition.

In Aronov v. St. Vicent’s Housing 
Development Fund Co., Inc., 2016 N.Y. 
App. Div., LEXIS 8052, (2d Dep’t, 
December 7, 2016), the Appellate 
Division, Second Department, visited 
a common issue that befalls litigants in 
suits involving slip and fall accidents 
upon ice and snow. The Court stated 
that dismissal was appropriate as 
the defendant submitted prima 
facie proof to demonstrate that 

at the time of the accident there 
was a storm in progress and, thus, 
the plaintiff was barred from any 
recovery. In reaching its decision, the 
Court began the analysis by restating 
the rule that a property owner will 
not be held responsible for any 
injuries on its premises as a result of 
accumulating ice and snow “until 
an adequate time period has passed 
following the cessation of the storm 
to allow the owner an opportunity 
to ameliorate the hazards caused by 
the storm.” This theory, the subject 
of this article, provides few clues as 
to what constitutes reasonable time 
or rather not enough time to address 
the hazardous condition. It should 
be noted that the reasonable time 
theory applies only to common areas 
of premises, such as walkways, ramps, 
steps, driveways, stairs and parking 
lots, and not public sidewalks, which 
are governed by the New York City 
Administrative Code, Section 16-123. 
We will extract a broad sampling of 
cases from the Second Department 
in order to provide numerical values 
to the vague, amorphous and complex 
issue of what is reasonable and what 
is not. 

It would appear that the courts are 
reluctant to place a numerical figure 
of what constitutes reasonable time. 
This is not surprising as the courts 
steer away from creating a bright 

I Need More Time!  
What Constitutes Sufficient Time  
To Ameliorate A Hazard In A Storm  
In Progress, Snow And Ice Context 
by George Caran
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line rule that parties can claim 
is a cutoff time where cases are 
decided by merely looking at what 
place on the time spectrum they 
fall into. More often than not, the 
appellate courts merely state that 
an insufficient time has passed since 
the cessation of the storm and the 
accident. However, in some instances, 
the Second Department does provide 
more specific clues as to what is 
not sufficient time for the plaintiff 
to claim that reasonable time has 
passed for a property owner to have 
remedied the condition and therefore 
acted unreasonably.

In Wall v. Village of Mineola, 237 
A.D.2d 511, (2d Dep’t 1997), the 
plaintiff fell on snow covered steps 
of a parking lot. According to the 
plaintiff, the accident occurred at 
approximately 9:45 a.m. and he 
recalled that when he left his home 
at 9:00 a.m. it was no longer snowing. 
The court acknowledged that the 
record demonstrated the defendant’s 
knowledge of the condition of 
the stairs, but recognized that 
approximately 45 minutes to one 
hour is insufficient time for the 
premises owner to remove the hazard.

In Barresi v. Putnam Hosp. Ctr., 71 
A.D.3d 811, (2d Dep’t 2010), the 
plaintiff fell in a hospital parking lot. He 
stated that snow had ceased at least one 

hour prior to the accident. The court 
held that one hour is not sufficient time 
to ameliorate the condition.

In Fuks v. New York City Transit 
Auth., 243 A.D.2d 678, (2d Dep’t 
1997), Fuks fell on icy stairs of a 
subway station at 9:20 a.m. Evidence 
revealed that it ceased snowing 
earlier at approximately 8:00 a.m. 
The Appellate Division held that 
defendant “did not have a reasonably 
adequate opportunity … to take 
protective measures” and granted it 
summary judgment.

In Lanos v. Cronheim, 77 A.D.3d 631, 
(2d Dep’t 2010), the plaintiff slipped 
in a parking lot at approximately 
10:15 a.m. The evidence showed 
that precipitation ceased at 8:15 a.m. 
and the court held that two hours is 
not sufficient time for an owner to 
remedy the condition. 

In Urena v. New York City Transit 
Auth, 248 A.D.2d 377, (2d Dep’t 
1998), the plaintiff alleged that she 
slipped on ice when exiting the 
subway station at approximately 8:00 
a.m. According to climatological 
data, a storm was in progress until 
4:00 a.m. The added complicating 
factor was that the station was closed 
until 6:30 a.m. The court stated that 
even if the Transit Authority had 
notice of the icy condition at the 

station when the storm ceased at 4:00 
a.m. it did not have sufficient time 
to remedy the condition.

In Whitt v. St. John’s Episcopal Hosp., 
258 A.D.2d 648, (2d Dep’t 1999), 
the plaintiff, a milkman, slipped and 
fell on an icy pathway of a senior 
citizen housing complex. According 
to the evidence adduced, the accident 
occurred at approximately 7:30 a.m. 
while the storm ceased between 
10:00 p.m. and 11:00 p.m. the 
previous night. The court felt that 
this was not sufficient time for the 
defendants to remedy the condition 
and granted summary judgment.

In Smith v. Christ’s First Presbyt. 
Church of Hempstead, 93 A.D.3d 
839, (2d Dep’t 2012), the plaintiff 
slipped and fell on snow and ice 
located on an entrance ramp at 
approximately 8:00 a.m. Evidence 
adduced indicated that the storm 
ceased at 11:30 p.m. The court held 
that the church demonstrated it did 
not have sufficient time to remedy the 
condition that caused the accident.

In Montes v. City of New York, 140 
A.D.3d 1036, (2d Dep’t 2016), 
the plaintiff fell on a sidewalk in 
front of a one family home. Her 
only remedy being against the 
municipality, she sued the City of 
New York. The Appellate Division 

SLIP AND FALL
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noted that snowfall ceased in the 
afternoon of January 7, 2011, and the 
accident occurred on the morning of 
January 8, 2011. In granting the City 
summary judgment, the appellate 
court arguably signaled that a time 
span of approximately 24 hours 
may not be sufficient to remedy a 
hazardous condition.

Learning Point: When analyzing 
the cases it seems that the Second 
Department will forgive a property 
owner for not clearing precipitation 
immediately or a short time after the 
cessation of a storm. It also appears 
that the Second Department has 
quantified to a certain extent what 
is not sufficient time for a property 
owner to take ameliorative measures 
and has stated that even eight or nine 
hours is insufficient time to impose

 liability on a property owner. In fact, 
an argument can be made that an 
owner can delay clearing ice or snow 
for a period approaching 24 hours 
before liability can be imposed. When 
considering a motion for summary 
judgment, attorneys representing 
a property owner, should establish 
as accurately as possible when the 
accident occurred and when the storm 
ceased. If the time difference is 24 
hours or less, a motion for summary 
judgment on reasonableness grounds 
should be considered. 

SLIP AND FALL
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SUBROGATION

In Franklin Mutual Insurance 
Company v. Castle Restoration 
and Construction, Inc. and Falcon 
Engineering Co., LLC, Case Number 
A-5272-14T2, in the Superior 
Court of New Jersey, Appellate 
Division (2016), the New Jersey 
Appellate Division employed the 
Entire Controversy Doctrine and 
held that Franklin Mutual Insurance 
(“Franklin Mutual”) could not 
pursue its subrogation claim against 
Falcon Engineering Company, LLC 
(“Falcon”). The Appellate Panel 
affirmed a prior decision from 
2014 to dismiss Franklin Mutual’s 
Complaint against Falcon, holding 
that the lawsuit was barred by the 
Entire Controversy Doctrine. 

The Entire Controversy Doctrine, 
set forth in New Jersey Rule 
4:30A, “requires parties to raise 
all transactionally related claims 
in the same action and imposes 
a preclusive effect on claims that 
are not so joined.” K-Land Corp. 
v. Landis Sewerage Auth., 173 N.J. 
59, 69-71 (2002). Specifically, Rule 
4:30A states, “Non-joinder of claims 
required to be joined by the entire 
controversy doctrine shall result in 
the preclusion of the omitted claims 
to the extent required by the entire 
controversy doctrine.” The doctrine 
reflects New Jersey’s “long-held 

preference that related claims and 
matters arising among related parties 
be adjudicated together rather than 
in separate, successive, fragmented, or 
piecemeal litigation.” Kent Motor Cars, 
Inc. v. Reynolds and Reynolds, Co., 207 
N.J. 428, 443 (2011). 

Franklin Mutual provided insurance 
coverage to condominium unit 
owner Sevastyan Ploshchansky. Mr. 
Ploshchansky owned a condominium 
unit at Harmon Cove Towers. In 
June, 2010, the Harmon Cove Towers 
condominium board retained Falcon 
for a restoration and waterproofing 
project. After the projection began, 
several unit owners, including 
Ploshchansky, complained of water 
damage to their units. Ploshchansky 
alleged that his unit incurred 
substantial property damage due to 
water invading the premises as the 
result of the restoration. 

In October, 2010, Ploshchansky 
filed a Complaint against Harmon 
Cove Towers and its management 
company. In turn, Harmon Cover 
Towers filed a third-party Complaint 
against Falcon and its sub-contractors 
for the negligent waterproofing. 
Ploshchansky did not amend the 
complaint to add any direct claims 
against Falcon. During the pendency 
of the main action, Ploshchansky filed 

New Jersey Appellate Court  
Washes Away Insurer’s Water 
Damage Claim By Applying The Entire 
Controversy Doctrine
by Terence H. DeMarzo

Terence H. DeMarzo
is an associate in the New York offices 
of Clausen Miller P.C., and practices 
in the field of subrogation. He has 
practiced civil litigation handling 
subrogation cases, including auto, 
No-Fault and property damage. Mr. 
DeMarzo has tried several cases to 
verdict as well as engaging in numerous 
arbitrations, mediations and hearings. 
Also, he has negotiated hundreds of 
cases to resolution.
tdemarzo@clausen.com
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SUBROGATION

a suit against Franklin Mutual alleging 
it wrongfully refused to pay his claim 
under the terms of the policy.

In July,  2014,  a l l  c la ims in 
Ploshchansky’s suit against Harmon 
Cove Towers and the third-party 
Defendants were settled, and the case 
was marked as dismissed. Following 
Ploshchansky’s case being settled, 
Franklin Mutual paid out on its policy 
to Ploshchansky and asserted its 
subrogation rights against Falcon in a 
separate action. Falcon answered with 
a Motion to Dismiss the Complaint 
based on the fact that Ploshchansky’s 
claims in the earlier action had been 
resolved and that there were no 
longer any viable claims for Franklin 
Mutual to pursue based on the Entire 
Controversy Doctrine. 

In October, 2014, the trial court 
agreed, dismissing Franklin Mutual’s 
suit. In its appeal of the ruling 
dismissing the Complaint against 
Falcon, Franklin Mutual argued 
that “its claims against Falcon as 
Ploshchansky’s subrogee should not 
be barred by the entire controversy 
doctrine, because its subrogation 
rights did not vest until after it 
paid out for the damage pursuant 
to its insured’s policy.” Franklin 
Mutual Insurance Co. as subrogee 
of Sevastyan Ploshchansky v. Castle 
Restoration and Construction Inc. 
and Falcon Engineering Company 
LLC, No. A-5272-14T2, N.J. Super., 
App. Div. (2016). Since Franklin 
Mutual’s payment occurred after the 

settlement of Ploshchansky’s case, 
Franklin Mutual argued the Entire 
Controversy Doctrine did not apply.

However, the New Jersey appellate 
panel disagreed, f inding that 
regardless of when Franklin Mutual’s 
subrogation rights accrued, it was 
standing in Ploshchansky’s shoes as 
his subrogee on July 31, 2014, the 
date he filed his Complaint against 
Falcon. The Court noted that by the 
time Franklin Mutual filed its suit, 
Falcon had already been dismissed 
as a party from Ploshchansky’s suit 
per the settlement. Therefore, under 
the Entire Controversy Doctrine, 
Ploshchansky could no longer file 
a claim against Falcon for its role 
in the waterproofing restoration. 
Since Franklin Mutual steps into its 
insured’s shoes, and Ploshchansky’s 
claims against Falcon were barred 
at that time, Franklin Mutual also 
could not file a claim against Falcon 
as its subrogee.

The Appellate Panel did discuss 
the fact that Franklin Mutual had 
several options to protect its future 
subrogation rights, including filing 
a timely motion to intervene in its 
insured’s earlier action or by filing 
its own suit prior to Ploshchansky’s 
settlement, and following the proper 
procedure to request consolidation 
of the two cases. However, Franklin 
Mutual did neither and lots its 
chance at a recovery in the matter.

Learning Point: The Franklin case 
should be a warning to carriers 
regarding their actions during not 
only the beginning of a subrogation 
loss, but also the entire pendency of 
an insured’s personal suit. Obviously, 
the preservation of the right of 
recovery for an insurer is vital to any 
subrogation matter. Counsel must 
be cognizant of its insured’s actions 
at all steps of the subrogation process. 
Most insurers, and sometimes even 
counsel, focus on possible missteps 
at the outset of an investigation; 
however, insurers must be aware that 
an insured’s actions may foreclose 
recovery potential at any time. This 
may occur at the onset of a loss or at 
the tail end of years of litigation. Even 
if an insured is not being cooperative, 
decides to pursue its own claims, etc, 
subrogation counsel must keep tabs 
on the insured’s actions in order to 
protect the insurer’s recovery rights.

Using the Court’s rationale in 
Franklin, an insurer has options 
available to it in order to protect its 
subrogation rights. In New Jersey, 
for example, an insurer may file 
a motion to intervene in order to 
allow the subrogation action to be 
heard with an insured’s main action. 
Preservation of recovery rights should 
be goal number one for an insurer. 
A loss may have excellent recovery 
potential; however, it becomes a 
moot point if the insurer does not 
take steps to preserve and enforce 
those rights.  
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CASE NOTES

CHAMPERTY

COMPANY FOUND 
CHAMPERTOUS  
UNDER STATUTE

Justinian Capital SPC v. WestLB AG, 
2016 N.Y. LEXIS 3419 (Ct. App. 2016)

A Cayman Islands company sued an 
investment company alleging fraud in 
the management of two investment 
vehicles, causing a steep decline in the 
value of notes purchased by a nonparty. 
The Cayman company acquired the 
notes from DPAG days before it 
commenced the action. A champerty 
statute prohibits the purchase of notes, 
securities, or other instruments or 
claims with the intent and for the 
primary purpose of bringing a lawsuit. 
Held: Because notes were acquired 
by appellant from a nonparty for the 
sole purpose of bringing litigation, the 
acquisition was champertous. 

NEGLIGENCE

HOCKEY ASSOCIATION 
NOT LIABLE FOR HOCKEY 
PATRON FIGHT INJURIES

Pink v. Rome Youth Hockey Assn., Inc., 
28 N.Y.3d 994 (Ct. App. 2016)

A fight broke out at a hockey game 
and an injured patron sued the hockey 
association alleging it breached a duty 
to protect the patron from a criminal 
assault. During the game there had been 
several on-ice fights, a coach ejection, 
and yelling and name-calling from fans. 
Held: While it owed a duty to protect 
spectators from foreseeable criminal 
conduct, the criminal assault plaintiff 
suffered from a fellow spectator was 
not a reasonably foreseeable result of 

any failure to take preventive measures. 
Also, the fans’ behavior, however 
inappropriate, certainly did not create 
the risk that failure to eject any specific 
spectator would result in a criminal 
assault.

NEW YORK 
MUNICIPAL LAW § 205

OFFICERS ABLE TO 
PURSUE § 205-E CLAIM IN 
SPITE OF § 207 BENEFITS

Matter of Diegelman v. City of Buffalo, 
2016 N.Y. LEXIS 3532 (Ct. App. 2016)

Police officers sued employer under 
General Municipal Law § 205-e. 
Employer argued that the officers’ 
benefits under Municipal Law § 207 
were akin to the Workers’ Compensation 
Law and hence the exclusive remedy 
for the officers. Held: Where the 
municipal employer has elected not 
to provide coverage pursuant to the 
Workers’ Compensation Law, a police 
officer who suffers a line-of-duty injury 
caused by the employer’s statutory or 
regulatory violations may pursue a 
General Municipal Law § 205-e claim 
and § 207 does not impact this right.
 

PERSONAL 
JURISDICTION

BANK HAD SUFFICIENT 
CONTACTS TO ESTABLISH 
PERSONAL JURISDICTION

Rushaid v. Pictet & Cie, 2016 N.Y. 
LEXIS 3569 (Ct. App. 2016)

Plaintiffs sued defendant in New York 
state court for concealing ill-gotten 
money from a scheme orchestrated by 

three of plaintiffs’ employees. Plaintiffs 
asserted that defendants aided and 
abetted the employees’ breach of 
fiduciary duty. The defendant used 
New York correspondent bank accounts 
to launder their customers’ illegally 
obtained funds. The trial court dismissed 
for lack of personal jurisdiction Held: 
Reversed. Foreign bank’s intentional and 
repeated use of New York correspondent 
bank accounts to launder the illegally 
obtained funds constituted purposeful 
transaction of business substantially 
related to the foreign company’s claims, 
CPLR 302(a)(1). 

PRODUCTS  
LIABILITY

BIRTH CONTROL 
MANUFACTURER NOT 
LIABLE IN TEEN’S DEATH

Niedner v. Ortho-McNeill Pharm., Inc., 
90 Mass. App. Ct. 306 (Mass. App.)

Seventeen year-old college student died 
suddenly of a pulmonary embolism 
while using a birth control patch. 
Held: Literature accompanying product 
adequately told consumers that the 
patch doubled the risk of blood clots 
over birth control pills. Manufacturer 
recommended that potential users 
consult a health care professional. There 
was no safer alternative design; a pill is a 
different product. As manufactured, the 
patch did not deviate from its design. 
Also held: There was no evidence of 
conscious pain and suffering arising out 
of teen’s sudden death. 
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CASE NOTES

TORTS

OHIO REFUSES TO 
RECOGNIZE TORT 
OF NEGLIGENT 
MISIDENTIFICATION

Foley v. Univ. of Dayton, 2016 Ohio 
LEXIS 2703 (Ohio)

After being wrongly arrested and 
charged with burglary, victims sued 
townhouse dwellers for negligent 
misidentification. Held in a split 
decision: The claim does not exist in 
Ohio. Public policy favors the exposure 
of crime, and creating a new tort would 
have a chilling effect on that policy. 
The law provides actions for malicious 
prosecution, defamation, wrongful 
or false arrest or imprisonment, and 
false-light invasion of privacy. Rejection 
of a misidentification tort creates an 
appropriate balance between public 
policy and the right to civil relief. The 
dissent argues that rejecting the tort 
imposes an undue risk on the public.

HOSPITAL NOT LIABLE FOR 
EMPLOYEE’S DISCLOSURE 
OF PATIENT INFORMATION

Turley v. Univ. of Cincin. Med. Ctr., LLC, 
2016 Ohio App. LEXIS 4321 (Ohio App.)

Hospital employee disclosed patient 
information to an unauthorized recipient. 
Held: Employee was not acting within 
the scope of employment as needed to 
impose liability on hospital. Employee 
was not hired to access records; she 
intentionally accessed them for reasons 
unrelated to patient treatment.
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Clausen Miller Presents Client-Site Seminars  
For CLE and/or CE Credit

As part of our commitment to impeccable client service, we are proud to provide client 
work-site presentations for Continuing Legal Education (“CLE”) and/or Continuing 
Education (“CE”) credit. You will find available courses listed below. Please view 
the complete list of individual course descriptions at www.clausen.com/education/ 
for information regarding the state specific CE credit hours as well as course and 
instructor details. 

Additional Insured Targeted Tender Issues And Other Emerging Trends Affecting 
Strategic Claims Determinations

Additional Insured Targeted Tender Issues and Other Legal Considerations 
Affecting Strategic Coverage and Litigation Determination 

Alternatives to Litigation: Negotiation and Mediation

An Ethical Obligation or Simply an Option?: Choose Your Own Adventure When 
Adjusting a First Party Property Claim

An Insider’s Guide To New York Practice

Appellate and Trial Protocols for Resolving Coverage, Casualty and Recovery 
Issues Facing the Insurance Claims Professional

Attorney-Client Privilege and Work Product Doctrine

Bad Faith Law and Strategy for the Claims Professional and Appellate Protocols 
for the Resolutions of Such Claims

Breaking Bad Faith, Failure To Settle Within Policy Limits,  
And Strategy For The Claims Professional

Builders Risk Insurance: Case Law, Exclusions, Triggers And Indemnification

Coverage and Trial/Appellate Litigation— 
Strategies Affecting Coverage Determinations

Coverage Summer School:  
“Hot” Insurance Topics for “Cool” Claims Handling

Deep Pockets: Prosecuting & Defending Government Liabilities— 
US & Municipalities

Developments In Property Insurance Coverage Law

Jumping Over the Evidentiary Hurdles to Victory

Miscellaneous Issues of Interest Relating to Property Insurance

Negotiation: Methods For Determining Settlement Values  
And Strategies For Acquiring Movement

Recent Developments In Insurance Coverage Litigation

Recent Trends In Bad Faith And E-Discovery Issues And Protocols To Resolve 
Same For The Claims Professional

Subrogation: Initial Recognition, Roadblocks and Strategies

Targeted Tenders, Suits Against Employers, And Other Legal Issues Facing The 
Claims Professional

Tips And Strategies For Claims Professionals: The Affordable Care Act, Unilateral 
Settlement Agreements, And Ethics In Claims Handling

Tips And Strategies For The Claims Professional: What You Need To Know About 
Medicare Reporting, The Affordable Care Act, Targeted Tenders, And Unilateral 

Settlement Agreements

If you are interested in a course or topic not  
currently listed in our available courses, please contact the  

Clausen Miller Marketing Department at marketing@clausen.com
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Appleton, Wisconsin
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Clausen Miller
Speakers Bureau
Clausen Miller Offers
On-Site Presentations

Addressing Your Business Needs

As part of Clausen Miller’s commitment 
to impeccable cl ient service,  our 
attorneys are offering to share their 
legal expertise by providing a client 
work-site presentation regarding legal 
issues that affect your business practice. 
If you are interested in having one 
of our attorneys create a custom 
presentation targeting the specific needs 
of your department, please contact our 
Marketing Department:

Stephanie Lyons
Clausen Miller P.C.

10 South LaSalle Street
Chicago, IL 60603

(312) 855-1010

marketing@clausen.com
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