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The United States Court of Appeals 
for the Second Circuit affirmed a 
May 22, 2018, decision and order 
of the United States District Court 
for the District of Connecticut that 
found the language of an indemnity 
provision in a contract did not obligate 
United Illuminating Company 
(“United”) to indemnify Metro-
North Transportation Authority and 
Metro-North Commuter Railroad 
Company (collectively “Metro-
North”) for the cost of defending 
against a personal injury suit because 
the intent of the language was to 
provide indemnification only for 
injuries actually caused by Metro-
North. Metro-North Commuter R.R. 
Co. v. United Illuminating Co., 2019 
U.S. App. LEXIS 18312 (2d Cir. 
June 19, 2019).

The duty to defend and the duty 
to indemnify are significant legal 
concepts that are related, but it 
is important to understand the 
distinction between the two because 
they entail independent obligations. 
The duty to defend is most commonly 
imposed in insurance contracts and 
means that the insurer will defend 
the suit if the injured party states 
a claim that is an injury potentially 
covered by the policy. Id. at 4. The 
duty to defend is broader than the 
duty to indemnify. While the duty 
to defend is triggered if a Complaint 
alleges facts that potentially fall 
within the scope of coverage, the 
duty to indemnify arises if, and 

only if, the evidence adduced at 
trial establishes that the conduct 
was actually covered by the policy 
or contract. Id. at 5. The duty to 
indemnify will require an insurer to 
pay for any judgment awarded to 
the third-party against its insured, 
or any settlement that the parties 
may reach in lieu of a judgment. As 
such, when dealing with a contract 
containing duty to defend and 
duty to indemnify provisions, it is 
important to diligently analyze the 
language in order to identify the 
distinct applications, triggers, rights, 
and obligations of these two separate 
legal concepts. 

The instant case arises from a accident 
that occurred when Milton Omar 
Colon (“Colon”) climbed up a 
catenary tower along the Metro-
North rail line and was electrocuted 
by the electric lines. The relevant 
catenary tower carried two different 
sets of electrical lines, one set owned 
by Metro-North and another set 
owned by United. 

Colon initially brought a personal 
injury action against Metro-North. 
In turn, Metro-North brought a 
third-party action against United for 
contractual indemnification. At the 
time of the accident, Metro-North 
and United were in a contractual 
relationship governed by the 
Transmission Line Agreement. After 
a two week trial, the jury found in 
favor of Metro-North with regard 

The Fine Line Between The Duty  
To Defend And The Duty To Indemnify
by Daniel D. Pojero
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to Colon’s negligence claim. Id. at 
*2-3. In addition, the jury answered 
several interrogatories relevant to 
the instant case, including a finding 
that United’s wires did not directly 
or indirectly cause Colon’s injuries. 
Because the jury found that United’s 
wires did not directly or indirectly 
cause the injuries, the Court ruled 
that the language of the Transmission 
Line Agreement did not obligate 
United to indemnify Metro-North 
for the cost of defending against the 
personal injury suit. 

In analyzing the indemnity language 
in the Transmission Line Agreement, 
the Court concluded that the 
language did not impose a duty to 
defend on United. Additionally, the 
Court found that the indemnity 
provision included language that 
required a causal connection between 
Metro-North’s work and the injury 
in order to trigger the indemnity 
obligation. The relevant indemnity 
provision in the Transmission Lines 
Agreement provided, in relevant part, 
as follows:

Power Company [United] agrees 
to indemnify, protect and save 
harmless the State or State’s 
Designee [Metro-North] from 
and against all cost or expense 
resulting from any and all loss 
or damage to the property of the 
State or State’s Designee and from 
any and all loss of life or property, 
or injury or damage to the person 
or property of any third person, 
firm or corporation . . . and from 
any and all claims, demands or 
actions for such loss, Injury or 
damage directly or indirectly 

caused by the presence or use 
or the construction, installation, 
maintenance, removal, change 
or relocation and subsequent 
removal of the Transmission 
System and appurtenances 
thereto, excepting such loss, 
damage or injury as shall be due 
solely to the negligence of the 
agents or servants of the State or 
State’s designee [Metro-North].

To arrive at its conclusion, the Court 
focused on the provision’s exception 
for injuries due solely to the negligence 
of Metro-North. The Court noted 
that the inclusion of this exception 
establishes that the parties did not 
intend to impose the broad duty to 
defend because determining whether 
the injury arose from Metro-North’s 
negligence is necessarily a fact-bound 
determination that could not be 
made at the initial stage of filing a 
Complaint. United Illuminating Co., 
2019 U.S. App. LEXIS at *6. Moreover, 
contracts that create a duty to defend 
generally employ express language 
in doing so. Id. at *5; Hartford Cas. 
Ins. Co. v. Litchfield Mut. Fire Ins. 
Co., 876 A.2d 1139, 1145 (Conn. 
2005) (finding a duty to defend 
where the policy stated the insurer 
had a “duty to defend a suit seeking 
damages”). Accordingly, the Court 
ruled that United was entitled to a 
favorable judgment on Metro-North’s 
contractual indemnification claim 
because the parties’ Transmission Line 
Agreement did not obligate United 
to indemnify Metro-North for the 
cost of defending the suit, but only 
obligated United to indemnify Metro-
North for injuries or claims actually 
caused by its wires, and the jury had 

determined that United’s wires were 
not the cause of the accident. 

On a practical note, insurers should 
ensure that policies are drafted 
carefully to clearly set out the scope 
of the duty to defend or the duty 
to indemnify, as any ambiguity in 
the language of the policy will be 
decided in favor of coverage for the 
insured. As such, if an insurer wishes 
to exclude certain claims from the 
duty to defend or indemnify, express 
policy language should be used to 
exclude coverage. Finally, insurers 
should take note that while the duty 
to defend is generally linked to the 
duty to indemnify, there may be cases 
where the duty to indemnify exists 
without the duty to defend, and 
vice versa. Accordingly, it is prudent 
to conduct a thorough assessment 
of the potential for either duty to 
arise when claims are filed against 
any insured. 

Learning Point: Insurers should 
carefully analyze the indemnity and 
insurance provisions within the 
contracts their insureds enter into, in 
order to identify language that may 
limit their duty to indemnify. 

COVERAGE
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A March 26, 2019, decision by 
the New Jersey Supreme Court 
now bars injured motorists from 
making claims against their tortfeasors 
for any medical expenses beyond 
their chosen PIP policy coverage 
limit. Haines v. Taft, 237 N.J. 271 
(2019). In a narrow, 3-2 decision, the 
Supreme Court reversed the Appellate 
Division’s Opinion in the consolidated 
appeal of Haines v. Taft and Little v. 
Nishimura, which permitted plaintiffs 
to introduce evidence of medical 
expenses in excess of their chosen 
personal injury protection (PIP) 
coverage, as economic damages 
against their tortfeasors. Haines v. Taft, 
450 N.J. Super. 295 (App. Div. 2017).

The relevant facts in the two 
consolidated cases, Haines v. Taft 
and Little v. Nishimura, are simple 
and straight forward: each plaintiff 
was injured in a car accident; each 
was insured under a standard policy 
with the minimum allowable PIP 
coverage of $15,000, rather than the 
default amount of $250,000; neither 
plaintiff was able to sustain a claim 
for bodily injury (noneconomic 
loss) because of the limitation-on-
lawsuit option in their policies and 
neither could exceed the necessary 
threshold. N.J.S.A. § 39:6A-8(a). 
Each was suing to recover their 
medical expenses in excess of their 
elected PIP coverage of $28,000 and 
$10,000, respectively. 

The Supreme Court opinion 
focused on the entire legislative 
scheme behind New Jersey’s carefully 
constructed and long-standing no 
fault law, the Automobile Insurance 
Cost Reduction Act (AICRA) and 
its amendments to determine the 
legislative intent behind the section 
that addresses the inadmissibility of 
evidence of losses collectible under 
PIP in civil cases for claims of bodily 
injury, Section 12. N.J.S.A. § 39:6A-1, 
et seq. The Court based its decision to 
bar plaintiffs from suing tortfeasors 
for medical expenses beyond their 
chosen PIP policy coverage limit 
on the absence of evidence that the 
Legislature had a clear intent to 
deviate from the no-fault, first-party 
PIP system of regulated coverage 
of contained medical expenses that 
is the basis of the no fault law. 
Notwithstanding AICRA’s 1998 
amended definition of “economic 
loss” to include uncompensated 
medical expenses, the Court found 
sufficient ambiguity in the statutory 
language to identify more than one 
plausible construction. N.J.S.A. § 
39:6A-2(k). A strong basis for the 
Court’s holding appears to be the 
emphasis it found in the historic 
change in priorities of the New Jersey 
no-fault law from full coverage to 
cost containment. The Court even 
quoted the goals set forth in the 
1998 AICRA Amendments, in its 
opinion, “to preserve the no-fault 
system, while at the same time 

New Jersey No Fault PIP Policy 
Coverage: Limit Or No Limit?
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reducing unnecessary costs, which 
drive premiums higher.” N.J.S.A. § 
39:6A-1.1(b) (1998).

However, the Haines decision may 
be as short lived as snow on a hot 
summer’s day. The Supreme Court’s 
Dissent, by Justice Albin, invited the 
New Jersey Legislature to clarify its 
intent: “The Legislature can make 
clear that today’s decision is not 
what it meant or ever envisioned.” 
Haines v. Taft, 237 N.J. at 297. Almost 
immediately, the Legislature took the 
Dissent’s invitation as its marching 
orders and in April, 2019, the 
Senate introduced Bill S-2432, now 
called the Haines Bill. A copy of the 
Haines Bill can be found at https://
www.njleg.state.nj.us/2018/Bills/
S2500/2432_R1.htm. S-2432 
is  consistent with the Appellate 
Division’s decision and the Supreme 
Court’s Dissent, rather than with its 
Holding. S-2432 directly contradicts 
the Supreme Court’s holding in 
Haines and permits an injured party 
in an automobile accident to recover 
uncompensated medical expenses not 
covered by the PIP limits applicable 
to the injured party and sustained 
by the injured party,  as part of 
the recovery of uncompensated 
economic loss. Specifically, it states 
that economic loss, as defined in 
AICRA, may include uncompensated 

medical expenses, notwithstanding 
the longstanding interpretation of 
that definition to the contrary. 

In May, 2019, the Haines Bill passed 
both houses and is currently awaiting 
the action of Governor Murphy, who 
has not yet signed it, allegedly due to 
the widely held opinion that it is too 
broad. S-2432 provides that all medical 
expenses that exceed, or are unpaid or 
uncovered by any injured party’s 
medical expense benefits personal 
injury protection limits, regardless 
of any health insurance coverage, to 
be claimed by any injured party as 
against all liable parties, including any 
self-funded health care plans that assert 
valid liens  are recoverable, without 
further specifics. 

In an attempt to revise the Haines 
Bill,  in June, 2019,  the Legislature 
introduced and passed a companion, 

“clean up” Bill, S-3963. A copy of the 
“clean up” bill can be found at https://
www.njleg.state.nj .us/2018/
Bills/S4000/3963_I1.htm. The 
companion to the Haines Bill permits 
a party injured in an automobile 
accident to recover, as part of 
the recovery of uncompensated 
economic loss, all unreimbursed 
medical expenses not covered by the 
PIP limits applicable to the injured 
party and sustained by the injured 

party. Beginning August 1, 2019, the 
Bill subjects unreimbursed medical 
expenses in excess of the PIP limits to 
the automobile medical fee schedules 
and prohibits balance billing of any 
medical expenses claimed as damages 
and paid pursuant to the medical 
fee schedule. It is the intention of 
the Legislature that this Bill entirely 
supplant the provisions of Senate Bill 
No. 2432 upon the Bill’s effective 
date for accidents occurring on or 
after August 1, 2019.

Learning Point: Although it is 
anticipated that Governor Murphy 
will sign these Bills, as written, 
to overturn the Supreme Court’s 
Haines decision and to make the 
law consistent with the Appellate 
Court decision that Haines reversed, 
the Haines Bill will apply to causes 
of action “pending on” or “filed on 
or after” the date it takes effect (180 
days after the Governor signs it) 
and the companion Bill will apply 
to automobile accidents occurring 
on or after August 1, 2019. Until 
such time these Bills take effect, trial 
court judges are obligated to follow 
the Haines decision precedent, to the 
extent, if at all, that the facts before 
them, fall under the Supreme Court’s 
narrow Haines decision. 

COVERAGE
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ELECTRONIC
DISCOVERY

In Vasquez-Santos v. Mathew, 2019 
NY Slip Op 00541 (1st Dep’t 
January 24, 2019), the Appellate 
Division, First Department reversed 
an order from the trial court denying 
Defendant’s motion to compel 
access by a third-party data mining 
company to Plaintiff’s devices, email 
accounts, and social media accounts, 
so as to obtain photographs and 
other evidence of Plaintiff engaging 
in physical activities. 

Plaintiff claimed that the he was once 
a semi-professional basketball player 
but sustained serious personal injuries 
to his right knee, neck and back, 
became disabled and could no longer 
play as the result of an automobile 
accident. Defendant saw photographs 
of Plaintiff playing competitive 
basketball that were posted on 
Plaintiff ’s Facebook page. After a 
period of time, those photographs 
were no longer visible on Plaintiff’s 
Facebook page. However, Defendant 
was able to obtain screenshots of 
those photographs, showing Plaintiff 
playing competitive basketball, from 
other Facebook accounts. Defendant 
did not know when these photographs 
were taken. Plaintiff admitted that 
the screenshots showed him playing 
basketball but he claimed that these 
photographs were of old games more 
than a year before the accident, even 

though the photographs were posted 
to Facebook after the accident date.

Defendant retained a data mine expert 
to analyze and evaluate Plaintiff’s 
social media accounts, smart phones, 
laptops and email accounts for 
photographs of Plaintiff engaging 
in significant physical exertion post-
accident believing that the Meta 
Data on the photographs could 
prove when they were actually taken. 
Defendant served discovery demands 
requesting that Plaintiff produce 
and give access to Defendant’s 
data mine expert all laptops, smart 
phones, cameras, Facebook accounts, 
email accounts, Whats App, Twitter, 
and social media accounts used by 
Plaintiff to obtain photographs, data, 
emails, and documents of Plaintiff 
engaging in physical activities 
subsequent to the accident to the 
present. Defendant also asked for any 
information showing that Plaintiff 
had deleted such photographs 
or documents. Plaintiff denied 
Defendant’s requests for access to 
his email, laptops, smartphones and 
social media accounts to locate other 
photographs and documents that 
would support Defendant’s claim 
that Plaintiff did not sustain serious 
injury as a result of the accident, 
and was able to engage immediately 
after the accident in very demanding 

Plaintiff’s Social Media Photographs 
Subject To Review By A Defendant’s 
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ELECTRONIC
DISCOVERY

physical activity. Plaintiff argued that 
Defendant’s requests were overbroad, 
unduly burdensome, beyond the 
scope of relevant discovery and a 
fishing expedition. 

Defendant filed a motion to compel 
which Plaintiff opposed. Defendant 
argued that the photographs of 
Plaintiff playing basketball after the 
accident were relevant because they 
support Defendant’s argument that 
Plaintiff did not sustain a serious 
injury as a result of the accident. 
Defendant intended to use the Meta 
Data from the actual photographs 
to help prove to a jury that the 
photographs were actually taken after 
the accident. In addition, Defendant 
argued that this discovery discredited 
Plaintiff’s credibility because Plaintiff 
previously signed a sworn Affidavit 
stating that after the accident, he 
attempted to play basketball only 
once within the week after the 
accident, but that he did not even 
attempt to play basketball since 
that one time after the accident. In 
opposition, Plaintiff argued that on 

two occasions he had already given 
Defendant an authorization to obtain 
the raw data from Plaintiff’s Facebook 
account and previously provided all 
raw data for the photographs on his 
Facebook page to Defendant. 

The trial court held that Defendant 
seeking access to this discovery was 
irrelevant to Plaintiff’s injury and that 
whether the screenshots that Defendant 
had already obtained were taken before 
or after the accident was left for the 
jury to decide at trial, and that to give 
Defendant access to Plaintiff’s private 
data was unduly burdensome. 

The Appellate Division reversed, 
holding that private social media 
information can be discoverable 
to the extent that it contradicts or 
conflicts with a plaintiff ’s alleged 
restrictions, disabilities, losses and 
other claims. The Appellate Division 
held that Defendant was entitled to 
discovery to rebut such claims and 
defend against Plaintiff’s claims of 
injury. The fact that Plaintiff did 
not take the photographs himself 

was of no import. He was “tagged,” 
which permitted him access to the 
photographs, and others were sent 
to his phone. Plaintiff’s response to 
prior court orders, which consisted 
of a HIPAA authorization refused by 
Facebook, some obviously immaterial 
postings, and a vague Affidavit claiming 
to no longer have the photographs, 
did not comply with his discovery 
obligations. The access to Plaintiff’s 
accounts and devices was appropriately 
limited in time to only those items 
posted or sent after the accident and 
those discussing or showing Plaintiff 
engaging in basketball or other similar 
physical activities.

Learning Point:  Immediately attempt 
to locate public profiles of a personal 
injury plaintiff on all social media 
websites and preserve all photographs, 
videos, posts and comments. This 
will help establish a factual predicate 
for persuading a Court to order 
disclosure of material showing a 
plaintiff engaging in physical activities 
that could contradict testimony and 
the claimed injuries. 
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In Espeleta v. Synergy Resources, Inc., 
2019 NY Slip Op 04138, Plaintiff 
was attending a work training 
program in the conference room 
at her employer’s office, when her 
ankle became entangled in wires, 
causing her to fall and injure herself. 
Thereafter, Plaintiff commenced a 
legal action against the company 
running the training program, 
Synergy Resources, Inc. (“Synergy”). 

Synergy was contracted by Plaintiff’s 
employer, Designatronics, to conduct 
training sessions in a conference room 
within its offices. The conference 
room was reserved exclusively 
for Synergy’s training program. 
Within the conference room was a 
long rectangular conference table 
surrounded by wheel-bearing office 
chairs. For the Synergy training 
purposes, the room was equipped 
with Synergy laptops, a projector 
and other electronic devices. All 
laptops and electronic devices were 
connected to wires, which were tied 
together beneath the table and on 
one side of the table the cable came 
across to plug into the wall. The 
conference room was set up in this 
manner for four-five months prior 
to Plaintiff’s accident and was used 
exclusively by Synergy to conduct its 
training. No one else was permitted 
to use the conference room other 
than Synergy. 

On the date of the accident, Plaintiff 
arrived to the conference room for 
training, walked around the table, 
and sat down. The room was dark 
because Synergy needed lights off to 
display its presentation. At the end of 
the session, Plaintiff stood up, walked 
about two steps and fell onto the 
ground. She later testified that after 
her fall, she observed a wire wrapped 
around her ankle. Plaintiff ’s co-
worker testified that she complained 
to Synergy that unsecured wires 
constituted a dangerous, trap-like 
condition, but it was not rectified. 

At the end of discovery, Synergy 
moved for summary judgment, 
arguing that Plaintiff was not a party 
to its contract with Designatronics, 
and that the contract did not place 
an obligation on Synergy to maintain 
the conference room, accordingly, 
Synergy owed no duty of care 
to Plaintiff. In her Opposition, 
Plaintiff argued that only Synergy 
was permitted to use the conference 
room to conduct its training session 
for at least four-five months prior 
to Plaintiff’s accident; thus, Synergy, 
as a sole occupier of the conference 
room, was negligent as a matter of 
law. Plaintiff further argued that 
Synergy created the dangerous 
condition and, in fact, totally 
displaced Designatronics’ duty to 
maintain the conference room safely, 

A Failure To Become “An Instrument 
For Good,” Is Insufficient To Impose  
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by Marina O’Keeffe
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and that she detrimentally relied on 
Synergy’s continued performance. 
Thus, Plaintiff argued, all three 
Espinal exceptions apply to Synergy. 
See Espinal v. Melville Snow Contrs., 
98 N.Y.2d 136.

The trial court found that Plaintiff 
offered testimony that Synergy 
employees were aware that the 
unsecured wire leading from under 
the table to the wall constituted a 
tripping hazard, and did nothing to 
rectify it, except for verbal warnings. 
Thus, the trial court found issues of 
fact and credibility as to whether 
Synergy “launched a force or 
instrument of harm, or has stopped 
where inaction is at most a refusal 
to become an instrument for good.” 

Synergy appealed. The Appellate 
Court, Second Department, reviewing 
the trial court’s order, found that the 
alleged failure to eliminate the tripping 
hazard was not actionable. The trial 
court’s determination that a triable 
issue of fact existed as to whether 
Synergy’s failure to correct the alleged 
tripping hazard amounts to a finding 
that it may have merely  failed to 
become “an instrument for good,” 
was yet insufficient to impose a 
duty of care upon a party not in 
privity of contract with Plaintiff. See 
Braverman v. Bendiner & Schlesinger, 
Inc., 121 A.D.3d 353.

Learning Point:  Failure to become “an 
instrument for good” is not sufficient 
to place a duty of care upon a party not 
in privity of contract with the injured 
party and therefore is not actionable. 

PREMISES 
LIABILITY
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PRIVILEGE

Recently, the Appellate Court in New 
Jersey clarified the standard when 
it comes to claiming work-product 
privilege to materials obtained prior 
to litigation. Paladino v. Auletto 
Enters, 2019 N.J. Super. LEXIS 81 
(June 6, 2019). In Paladino, Plaintiff 
fell at Defendant’s catering facility 
while a guest at a wedding. She 
reported this accident to Defendant, 
who prepared an accident incident 
report and shortly after, Defendant 
gave notice to its insurer. The insurer 
then retained an investigator, who 
obtained photos of the scene and 
recorded witness statements from 
multiple employees of the facility. 
Importantly, the investigator for the 
insurance company conducted all of 
his investigations prior to Plaintiff 
filing a Complaint and before defense 
counsel was retained. 

A few months after the insurer’s 
investigation, Plaintiff filed suit 
against Defendant. Throughout 
discovery, Defendant did not 
produce the photographs, diagrams, 
or employee statements that were 
obtained by the investigator, claiming 
that they were protected by the work-
product privilege. Plaintiff filed a 
motion to compel the production 
of the documents. The trial court 
granted Plaintiff’s motion, and in 
its decision it relied on Pfender v. 
Torres, 336 N.J. Super. 379, 765 A.2d 
208 (App. Div. 2001), reasoning 
that because the photographs and 
statements were obtained by the 

investigator prior to litigation, the 
insurer may have had an interest 
apart from protecting the insured’s 
rights. Defendant appealed, relying 
on Medford v. Duggan, 323 N.J. 
Super. 127, 732 A.2d 533 (App. Div. 
1999), which establishes a case-by-
case test, and Rule 4:10-2(c). 

For some background, the work-
product doctrine was first recognized 
by the United States Supreme Court 
in Hickman v. Taylor, 329 U.S. 495 
(1947). In Hickman, a tugboat sank 
and five crew members drowned. 
One of the lawyers hired interviewed 
survivors and prepared reports based 
on his notes. The Supreme Court 
protected those documents from 
discovery, reasoning that lawyers 
need to work with a certain degree 
of privacy without intrusion by other 
parties, and that without adequate 
protection of an attorney’s work 
product, the client’s best interest 
will be severely undermined. A party 
seeking to invade the privacy granted 
to attorneys and their work has the 
burden of establishing adequate 
reasons to justify the production. 

In New Jersey, the work-product 
doctrine was codified in Rule 
4:10-2(c). This Rule provides that 
a party may obtain discovery of 
documents prepared in anticipation 
of litigation only upon a showing 
that the party seeking the discovery 
has a substantial need for the 
materials, and is otherwise unable 

Clarifying The Standard  
For A Claim Of Work-Product Privilege
by Marisa G. Michaelsen

Marisa G. Michaelsen
is an associate in Clausen Miller P.C.’s 
New Jersey and New York offices, whose 
focus includes professional liability, 
real estate litigation, premises liability, 
products liability, personal injury defense, 
commercial litigation, and general 
liability matters. Marisa sharpened 
her legal skills as a law clerk at Clausen 
Miller where she worked alongside 
attorneys in researching and drafting 
memoranda on numerous legal issues 
in preparation for litigation, including 
motions to the court.
mmichaelsen@clausen.com
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PRIVILEGE

to obtain the materials without 
undue hardship. The Rule states 
that materials prepared by a party’s 
representative, including an attorney, 
indemnitor, insurer, or agent, qualify 
for protection. 

The Appellate Court in Paladino v. 
Auletto Enterprise reconciled Pfender, 
Medford, and R. 4:10-2(c). The Court 
did not read Pfender and Medford 
to establish inconsistent rules, and 
did not find that Pfender holds for 
a per se rule that materials prepared 
or collected before litigation are not 
prepared in anticipation of litigation. 
The Court in Paladino held that all 
matters involving a claim of work-
product privilege must be reviewed 
on a case-by-case, fact-analysis.
The first inquiry is whether the 

materials prepared and collected 
were by another party or that party’s 
representative. The representative 
can be an insurer or agent of the 
party. Then, if the materials collected 
were in anticipation of litigation or 
trial, a two-part standard must be 
satisfied by the party seeking the 
materials. First, the party must show 
a substantial need for the discovery. 
Second, the party must show that he 
is unable, without undue hardship, 
to obtain the substantial equivalent 
of the materials. 

The work-product doctrine does have 
its limitations, however. Statements 
collected in the normal course of 
business are not protected, and if a 
witness is called to testify in a trial, 
statements made in an investigation 

may be produced for use in cross-
examination. Additionally, if a 
witness cannot recall or cannot 
remember events, the statements 
collected by an investigator can be 
compelled to be produced. 

Learning Point: This holding 
clarifies whether investigations 
prior to litigation can qualify for 
protection under the work-product 
doctrine. Although it solidifies that 
these investigations can be protected, 
it is important to remember they can 
be compelled for production upon 
the showing of substantial need and 
undue hardship by another party. 
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STRICT LIABILITY

Several years ago, New York’s Highest 
Court recognized an exception to the 
general rule of strict products liability 
for design defects. Specifically, the 
Court held that where the manufacturer 
offers a product with an optional safety 
device and the purchaser chooses not 
to obtain it, the manufacturer is not 
strictly liable for a design defect. See 
Scarangella v. Thomas Built Buses, 93 
NY2d 655 (1999). 

In Fasolas v. Bobcat of N.Y., Inc., 
2019 N.Y. Slip Op. 03657 (May 
9, 2019), Elias Fasolas was killed 
while operating a loader when a tree 
crushed him. Mr. Fasolas rented the 
loader for two days from Defendant 
Port Jefferson Rental Center d/b/a 
Taylor Rental Center. Defendant 
Bobcat manufactured the loader 
and Defendant Bobcat of Long 
Island, Inc. distributed the loader. 
The Estate of Mr. Fasolas filed suit 
against these parties, asserting strict 
products liability claims on defective 
design and failure to warn theories. 
Specifically, Plaintiff assert that it was 
improper for the loader not to have 
a door kit.

The loader could be purchased with 
a door kit, for approximately $800 
to $1,000. Defendant Bobcat did 
not recommend the door kit for the 
loader since debris was not expected 
to enter the cab when used to dig or 
move soil. Defendant Bobcat asserted 
that the loader was not intended to 

be used to knock down trees, and if it 
was going to be used for that purpose, 

“other attachments were available for 
that function.” 

The trial court did not give the 
standard strict liability charge to the 
jury. The trial judge fashioned a new 
jury charge. The jury found in favor 
of Plaintiff and awarded $1 million 
in damages. The trial court denied a 
motion to set aside the verdict. The 
Appellate Division affirmed.

New York’s Highest Court, the New 
York Court of Appeals, was asked to 
determine whether “the [Scarangella] 
exception is categorically unavailable 
when the allegedly defective product 
came into the injured end user’s hands 
through the rental market, rather 
than by a purchase transaction.” The 
Court concluded “that no such ‘rental 
market’ exclusion from Scarangella is 
appropriate, and that jury instructions 
incorporating the rental market theory 
espoused by plaintiff’s expert were 
misleading and incompatible with 
governing precedent.” The Court 
reversed and sent the matter back 
down to the trial court for a new trial 
as to the manufacturer’s liability.

Learning Point: When a product 
is sold with a design defect, the 
manufacturer is entitled to argue the 
Scarangella factors to avoid liability to 
both the purchaser and a renter of the 
purchaser. 

New York’s Highest Court Holds  
A Rental Company Can Be Strictly 
Liable For A Design Defect Resulting  
In Injuries To A Renter
by Robert A. Stern

Robert A. Stern
is Chair of Clausen Miller's Recovery/
Subrogation Group, and practices out 
of our New York and New Jersey offices. 
Robert has extensive experience in 
property losses and product failures. 
Robert is licensed in the State and Federal 
Courts of New York, New Jersey and 
Massachusetts. Robert received his 
B.A. in Political Science/Economics and 
recognition for completing the degree 
requirements for a B.S. in psychology 
from Union College, and his J.D. 
from Boston University School of Law. 
rstern@clausen.com
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SUBROGATION

On December 2, 2014, Heather 
Oberdorf logged onto Amazon. She 
searched for dog collars. She decided 
to purchase a retractable dog collar 
listed on Amazon, and sold by a 
third-party vendor, “The Furry Gang.” 
The Furry Gang shipped the collar 
from Nevada to Plaintiff, who put 
the collar on her dog. On January 
12, 2015, while walking her dog, the 
collar broke, and the leash recoiled 
into Plaintiff ’s eye, permanently 
blinding her in the left eye.

Neither Plaintiff nor Amazon have 
been able to locate The Furry Gang. 
The Furry Gang has not had an active 
account on Amazon since May, 2016.

Plaintiff filed litigation against 
Amazon in the Middle District of 
Pennsylvania. Plaintiff alleged, among 
other causes of action, negligence 
and strict products liability claims. 
The District Court granted Amazon’s 
Motion for Summary Judgment. The 
District Court held that Amazon 
cannot be held liable under PA’s 
strict products liability law, because 
Amazon is not a “seller.” The District 
Court also held that Plaintiff’s claims 
are barred by the Communications 
Decency Act (“CDA”), because 
Plaintiff sought to hold Amazon liable 
as a publisher of third-party content.

An appeal was taken to the Third 
Circuit, and the Appellate Court 

affirmed that part of the decision 
dismissing the failure to warn claim 
under the CDA, and reversed and 
remanded the dismissal of the strict 
products liability claim. Oberdorf v. 
Amazon.com Inc., No.18-1041 (3rd 
Cir. July 3, 2019). The Court issued 
a 34 page opinion, plus a 25 page 
concurring/dissenting opinion.

The Court began its analysis by 
describing in detail the relationship 
between Amazon and its third-
party vendors. In short, the Court 
articulated the contractual duties 
and extent of Amazon’s control over 
the third-party vendor relationship. 
The Court also noted the fees and 
commissions that Amazon receives 
from the third-party vendor’s sales. 

The first half of the Court’s decision 
addressed Amazon’s defense that it 
was not a “seller” under the Second 
Restatement of Torts Section 402A. 
Amazon asserted that it merely 
provided an online marketplace for 
others to sell their products. The 
Court noted that the Pennsylvania 
Supreme Court, Musser v. Vilsmeier 
Auction Co, Inc., 562 A.2d 279 
(Pa. 1989), articulated a four (4) 
part test to determine whether a 
party is a “seller”. The 4 factors are: 

“(1) Whether the actor is the ‘only 
member of the marketing chain 
available to the injured plaintiff for 
redress’; (2) Whether ‘imposition of 

U.S. Court Of Appeals For  
The Third Circuit Holds Amazon Liable  
For Injuries To Purchaser Of Product
by Robert A. Stern

Robert A. Stern
is Chair of Clausen Miller's Recovery/
Subrogation Group, and practices out 
of our New York and New Jersey offices. 
Robert has extensive experience in 
property losses and product failures. 
Robert is licensed in the State and Federal 
Courts of New York, New Jersey and 
Massachusetts. Robert received his 
B.A. in Political Science/Economics and 
recognition for completing the degree 
requirements for a B.S. in psychology 
from Union College, and his J.D. 
from Boston University School of Law. 
rstern@clausen.com
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strict liability upon the [actor] serves 
as an incentive to safety’; (3) Whether 
the actor is ‘in a better position 
than the consumer to prevent the 
circulation of defective products’; 
and (4) Whether ‘[t]he [actor] can 
distribute the cost of compensating 
for injuries resulting from defects by 
charging for it in his business, i.e., by 
adjustment of the rental terms.’” After 
applying this 4-part test to Amazon 
and the matter at hand, the Court 
concluded that Amazon is a “seller.” 
Additionally, the Court reviewed 
prior decisions concerning the term 

“seller,” and concluded that its present 
holding was consistent with the prior 
decisions. Thus, Plaintiff’s claim for 
strict products liability should have 
proceeded against Amazon. The 
Court held that under “Pennsylvania 
law, Amazon is strictly liable for 
consumer injuries caused by defective 
good purchased on Amazon.com.” 

The remainder of the Court’s decision 
addressed whether the CDA barred 
all or some of Plaintiff’s claims. In the 
end, the Court held that the CDA 
did bar failure to warn claims, but not 
the other claims asserted by Plaintiff.

Learning Point: If pursuing a claim 
against Amazon for damages caused 
by the failure of a product purchased 
on Amazon, and the “seller” of 
the product cannot be located, 
Amazon may be a viable target. If 
the applicable jurisdiction follows the 
Second Restatement Torts Section 
402A, argue and establish the four 
factors set forth in Musser apply to 
Amazon, and a Court may rule in 
your favor. 

SUBROGATION
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CASE NOTES

CONTRACTS

COMMERCIAL TENANTS 
BOUND BY  
CONTRACTUAL WAIVER

159 MP Corp. v. Redbridge Bedford, 
LLC, 2019 NY Slip Op 03526 (N.Y.)

C o m m e r c i a l  t e n a n t s  w h o 
contractually agreed to waive the right 
to commence a declaratory judgment 
action as to the terms of their leases 
asked the court to invalidate that 
waiver on the rationale that the 
waiver was void as against public 
policy. Plaintiffs contended that the 
right to bring a declaratory judgment 
action is so central and critical to the 
public policy of the State of New 
York that it cannot be waived. Held: 
The waiver clause was valid because 
it was clear and unambiguous, was 
adopted by sophisticated parties 
negotiating at arm’s length, and did 
not violate a weighty public policy 
interest such as would outweigh 
the strong public policy in favor of 
freedom of contract. 

DISCIPLINARY 
PROCEEDINGS

LITIGATION PRIVILEGE 
EXTENDS ABSOLUTE 
IMMUNITY TO STATEMENTS 
MADE TO ATTORNEY 
DISCIPLINARY AUTHORITY 

Cohen v. King, 189 Conn. App. 85 
(Conn. App.)

Plaintiff filed grievance complaint 
against defendant attorney with 
statewide grievance committee, and 
asserted defamation and fraud based 

on defendant’s alleged false and 
defamatory statements. The trial 
court granted defendant’s motion 
to dismiss and plaintiff appealed. 
Held: Affirmed. The purpose of 
affording absolute immunity to 
those who provide information 
in connection with judicial and 
quasi-judicial proceedings is that 
sometimes the public interest in 
having people speak freely outweighs 
the risk that people may at times 
abuse the privilege by making false 
and malicious statements.

EMPLOYMENT 
DISCRIMINATION

PLAINTIFF MUST  
PROVE DEFENDANT’S 
REASON FOR  
TERMINATION WAS PRETEXT 
FOR DISCRIMINATION 

Mouy Taing v. Camrac, LLC, AC 
40941 (Conn. App.)

Plaintiff sued defendant for wrongful 
termination on the basis of pregnancy 
discrimination. Plaintiff received 
numerous performance evaluations 
and a written warning documenting 
that she was habitually tardy. Shortly 
after notifying defendant she was 
pregnant, plaintiff received a final 
written warning, noting her habitual 
tardiness despite schedule adjustments 
and warning that her position would 
be terminated if she was tardy again. 
Plaintiff was terminated after she 
arrived late to work again. Held on 
appeal: Plaintiff failed to show the 
proffered reason for her termination 
had not been the only reason and failed 
to show her pregnancy was at least 
one of the motivating termination 
factors. Plaintiff also did not show 

that any of her fellow employees had 
the same history of chronic tardiness 
or warnings. 

FIRST-PARTY 
PROPERTY

ASSIGNMENT EXTINGUISHES 
LEGAL INTEREST IN 
INSURANCE PROCEEDS

Liberty Transp., Inc. v. Massachusetts 
Bay Ins. Co., AC 41553 (Conn. App.)

Plaintiff brought breach of contract 
action against insurer in connection 
with hurricane damage to real property 
and lost rental income. Defendant 
asserted plaintiff lacked standing to 
pursue lost rental income because 
it had sold the property to a third 
party and assigned the rights to the 
insurance proceeds to that third 
party in the real estate purchase 
agreement. Plaintiff argued it retained 
an interest in the damaged rental 
units as a result of its decision to 
exercise a leaseback provision in that 
agreement. Held on appeal: Plaintiff 
lacked standing because, by virtue 
of the assignment, it had no legal 
interest in the insurance proceeds.
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LIMITATIONS OF 
ACTIONS

THREE-YEAR STATUTE OF 
LIMITATIONS FOR LEGAL 
MALPRACTICE CLAIM

John K. Kaminski v. Davit Poirot, AC 
41586 (Conn. App.)

Plaintiff sued defendant attorney 
for legal malpractice in connection 
with his representation of plaintiff in 
prior personal injury action. Plaintiff 
alleged defendant committed legal 
malpractice by withdrawing the 
complaint against certain defendants 
and by withdrawing from representing 
plaintiff. The trial court granted 
defendant summary judgment, 
concluding plaintiff ’s action was 
barred by the three-year statute of 
limitations for tort claims. Plaintiff 
appealed. Held: Affirmed. The time 
period within which a plaintiff must 
commence an action begins to run 
at the moment the act or omission 
complained of occurs.

MUNICIPAL LAW  
AND CORPORATIONS

NOTICE STATUTE 
INAPPLICABLE TO PRIVATE 
PARTIES CREATING 
DEFECTS ON PUBLIC WAYS

Meyer v. Veolia Energy N. Am., 2019 
Mass. LEXIS 245 (Mass.)

Bicycler hit misaligned manhole 
cover maintained by a private 
corporation. Held: Road defect and 
notice statute applies only to claims 
against governmental and quasi-
governmental actors responsible to 

maintain the public way. Imposing 
a duty on claimants to notify private 
corporations would be inconsistent 
with statutory language and legislative 
history, and would create unnecessary 
difficulties in pursuing tort claims.

NEGLIGENCE

NO BREACH OF DUTY  
BY COMPANY THAT 
FOLLOWED INDUSTRY 
STANDARDS AND DID NOT 
VIOLATE REGULATIONS

Daniel C. Seale v. Geoquest, Inc., et 
al., AC 41407 (Conn. App.)

Plaintiff sued defendant for negligence 
and negligent misrepresentation 
in connection with defendant’s 
remediation of soil contamination 
on plaintiff’s real property. Plaintiff 
appealed adverse trial result. Held: 
Affirmed. Testimony from three 
licensed environmental professionals 
indicated that the defendant followed 
industry standards and did not violate 
any state or municipal regulations. The 
contaminated soil that remained on 
the property was in accordance with 
state agency remediation guidance 
documents. Plaintiff incorrectly 
interpreted a soil remediation report 
prepared by defendant. There was no 
misrepresentation of fact.

NO LIABILITY FOLLOWING 
TRIP OVER SIDEWALK MAT

Ligon v. Winton Woods Park, 2019 
Ohio App. LEXIS 1315 (Ohio App.)

Visitor to campground tripped on mat 
lying on sidewalk leading to park’s 
laundry facility. Held: Park owner 
did not owe a duty to warn because 

the mat posed an open and obvious 
danger. Even though visitor did not 
observe a hump in the mat, it would 
have been visible to a reasonable 
person. Existence of garbage can or 
ashtray does not create a distraction 
reducing the degree of care to be 
exercised by an ordinary person at 
the time.

PERSONAL 
JURISDICTION

OHIO GUN MERCHANT  
SAFE FROM SUIT  
IN NEW YORK

Williams v. Beemiller, Inc., 2019 NY 
Slip Op 03656 (N.Y.)

An Ohio firearm merchant who sold 
a gun to an Ohio resident in Ohio, 
which was subsequently resold on the 
black market and used in a shooting 
in New York, was sued in New York 
by the injured party. Held: The 
merchant lacks sufficient minimum 
contacts with New York to satisfy due 
process requirements. The merchant 
did not maintain a website, had no 
retail store or business telephone 
listing, did no advertising of any 
kind, and only sold to Ohio residents.

CASE NOTES
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CASE NOTES

PRODUCTS 
LIABILITY

COKE OVENS  
MIGHT BE “PRODUCTS”

Matter of Eighth Judicial District 
Asbestos Litigation, 2019 NY Slip Op 
04640 (N.Y.)

Plaintiff sued defendant for injuries 
decedent sustained from coke oven 
located in decedent’s steel plant 
workplace. Defendant obtained 
summary judgment on grounds that 
the large, industrial coke ovens were 
not products, such that defendant 
did not owe a duty to warn of their 
harmful nature. Held: Reversed. 
Court of Appeals held defendant 
failed to meet burden of showing the 
coke ovens were not “products” for 
purposes of strict products liability. 
The ovens’ installation into large 
buildings did not bar considering 
them to be products.

WORKERS’ 
COMPENSATION

PLAINTIFF MUST  
SHOW HE COMPLETED  
HIS DEVIATION AND 
RESUMED BUSINESS 
TRAVEL FOR BENEFITS

John Rauser v. Pitney Bowes, Inc., et. 
al., AC 41025 (Conn. App.)

Plaintiff was assaulted in a parking 
lot following a social gathering with 
fellow employees while on work 
related travel for defendant. Plaintiff 
filed a Workers’ Compensation claim. 
Plaintiff ’s claim for benefits was 
dismissed based on determination he 
failed to show his injuries arose out of 
and in the course of his employment. 
This was based on the finding that, 
between 8:00 p.m. and midnight 
on the night when plaintiff was 
socializing with his fellow employees 
at the restaurant, he was engaged in a 
substantial deviation from his work 
related activities. Plaintiff appealed. 
Held: Affirmed. The evidence that 
plaintiff relied on in support of 
his claim demonstrated only the 
location where the assault occurred, 
and his presence at that scene. These 
facts alone did not demonstrate that 
plaintiff had completed his deviation 
and had resumed business travel.
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