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e dispense with our usual Sidebar this issue in light of the rapidly changing 
legal landscape involving numerous coronavirus issues impacting various areas 
crucial to our clients, colleagues and friends in the insurance and defense 
industries. 
 
We instead want to report that Clausen Miller stands ready to assist our clients in 
answering their most pressing questions, concerns, coverage and claims handling 
issues as they arise. Our Chicago, New York, California, Florida, New Jersey, 
Connecticut, Indiana and Wisconsin office attorneys continue to provide the 
national, regional and local legal expertise for which we are known, whether 
we are working in the office or remotely from home. 

We have been retained by various national insurance companies to be part of 
their “coronavirus task forces”. We are advising them on wide-ranging insurance 
coverage opinions on various claims scenarios under different kinds of policies 
such as commercial general liability, directors & officers, first-party property, 
and professional liability coverage. We will also be advising our friends in the 
industry on trial and appellate litigation strategies to defend against casualty 
and professional liability claims arising from this coronavirus outbreak. We 
will be engaged in considering various subrogation strategies to effectuate loss 
recoveries as they are needed. We are also monitoring legislative developments 
at the federal, state and local levels as the government navigates the health, 
safety, and economic impact of this pandemic. 
 
Clausen Miller has established its own task force of members from our various 
practice groups to assist our friends in the insurance and defense industries to 
meet the evolving needs this coronavirus crisis presents, including the first-party 
property task force highlighted in this issue of the CM Report. Do not hesitate 
to call on us if we may be of assistance to you.
 
Stay well!
 
Dennis D. Fitzpatrick
President

W
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Illinois Super Lawyers 2020

Amy R. Paulus Don R. Sampen

Kimbley A. Kearney

Melinda S. Kollross

Edward M. Kay

Edward M. Kay  
 Appellate
Ed is a Clausen Miller senior partner in the Appellate Practice Group. He is rated 
AV® Preeminent™ by Martindale-Hubbell and is a Fellow in the prestigious 
American Academy of Appellate Lawyers. Ed has over 30 years experience 
in trial monitoring and post-trial/appellate litigation which he regularly 
brings to bear in significant cases nationwide. Ed has prosecuted over 500 
appeals nationwide. 

Kimbley A. Kearney 
 Civil Litigation: Defense
Kim is a partner with Clausen Miller P.C. and is AV® Preeminent™ rated by 
Martindale-Hubbell. She has successfully litigated cases involving catastrophic 
personal injury, wrongful death, property loss, class actions, mass toxic tort, 
employment discrimination, insurance coverage and commercial disputes in trial 
and appellate courts throughout the United States. Kim is a Proctor in Admiralty 
and a former Member of the Board of Directors of the Maritime Law Association 
of the United States. She received her Juris Doctor, cum laude, and M.B.A. from 
Tulane University.

Melinda S. Kollross  
 Appellate
Melinda is a shareholder and chair of Clausen’s Appellate Practice Group, 
specializing in post-trial and appellate litigation nationwide. She is AV® rated 
AV® Preeminent™ by Martindale-Hubbell. Melinda has litigated more than 200 
appeals in state and federal reviewing courts, including participation in three 
appeals before the United States Supreme Court. Melinda has a winning record in 
appeals, has successfully argued before the Illinois and Idaho Supreme Courts, 
and has been named an Illinois Super Lawyer and a Leading Lawyer in Appellate 
practice. Her work spans all areas of firm practice, including commercial, first-party 
property, liability insurance coverage and liability defense. Melinda is a member of 
the highly selective Federation of Defense and Corporate Counsel (FDCC) and 
a frequent author on appellate topics.

Amy R. Paulus  
 Insurance Coverage
Amy is the Liability Coverage and Reinsurance Practice Group Leader, a 
senior shareholder and member of the Board of Directors of Clausen Miller. 
Amy has built a national reputation in all areas of liability insurance coverage 
law, professional liability, employment practices, transportation, claims handling 
issues and best practices, bad faith, excess insurance, intellectual property, 
cyber losses, and reinsurance matters and arbitrations. Demonstrating her 
commitment to, and deep understanding of, the insurance industry, Amy is a 
CPCU (Chartered Property Casualty Underwriter). She is also AV® PreeminentTM 
rated by Martindale-Hubbell. Her AV® rating is a reflection of her expertise, 
experience, integrity and overall professional excellence. Amy has earned 
designations as a Super Lawyer, Leading Lawyer, Top Women Attorneys, and 
was named a Top Civil Defense Lawyer in Illinois. In addition, Amy is a Fellow of 
the prestigious Litigation Counsel of America Trial Lawyer Society.

Don R. Sampen  
 Insurance Coverage
Don has over 30 years of trial and appellate experience in various areas, 
including insurance coverage and commercial litigation. Don is a magna cum 
laude graduate of Northwestern University College of Law, where he was 
Executive Editor of the Northwestern Law Review, and is currently an Adjunct 
Professor at Loyola University College of Law teaching a course in Insurance 
Law. Don is also a prolific writer, authoring articles and book chapters in various 
areas of the law, including antitrust and whistleblower litigation. He also writes 
a column in the Chicago Daily Law Bulletin which appears twice monthly on 
insurance coverage matters. He has maintained an AV® Preeminent™ rating 
(highest possible peer review rating for legal ability and ethical standards) with 
Martindale-Hubbell for 25 years.
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CM NEWS

Illinois Rising Star 2020

William C. Dickinson

William C. Dickinson  
 Civil Litigation: Defense
Will is a partner in the Chicago office. He is an experienced litigator whose 
practice includes commercial litigation, medical malpractice, products liability, 
and construction law. Will has successfully defended clients in diverse areas 
of law, including claims for breach of contract, wrongful death and property 
damage, obtaining summary judgments and dismissals with prejudice on 
their behalf. In addition to his success in the courtroom, he has achieved the 
positive resolution of cases through mediation, arbitration, and settlement 
negotiations. The Super Lawyers Rising Stars list is a distinction reserved for 
only 2.5% of the attorneys in Illinois.

AMY R. PAULUS NAMED SENIOR FELLOW  
OF LITIGATION COUNSEL OF AMERICA

Amy R. Paulus has recently been 
named a Senior Fellow of the Litigation 
Counsel of America (LCA). Amy is a 
litigator and Practice Group Leader 
of the firm’s Liability Coverage and 
Reinsurance practice. Amy has over 
30 years of insurance coverage analysis 
and litigation experience, representing 
the insurance industry in the most 
complex, cutting edge and precedent-
setting cases nationwide. Amy also 
serves as General Counsel to the 
firm, and is a member of the Board 
of Directors. 

The Litigation Counsel of America 
is a trial lawyer honorary society 
composed of less than one-half of 

one percent of American lawyers. 
Fellowship in the LCA is highly selective 
and by invitation only. Fellows are 
selected based upon excellence and 
accomplishment in litigation, both at 
the trial and appellate levels, and superior 
ethical reputation. Senior Fellow status 
in the society is reserved for advanced 
commitment to and support of the LCA, 
the Diversity Law Institute and the Trial 
Law Institute. The LCA is aggressively 
diverse in its composition.

Established as a trial and appellate 
lawyer honorary society ref lecting 
the American bar in the twenty-first 
century, the LCA represents the best in 
law among its membership. The number 

of Fellowships has been kept at an 
exclusive limit by design, allowing 
qualifications, diversity and inclusion 
to align effectively, with recognition 
of excellence in litigation across all 
segments of the bar. Fellows are 
generally at the partner or shareholder 
level, or are independent practitioners 
with recognized experience and 
accomplishment. In addition, the LCA 
is dedicated to promoting superior 
advocacy, professionalism and ethical 
standards among its Fellows.
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CM NEWS

We would like to send our warmest congratulations to four Clausen Miller 
partners on their recent retirement from the Firm. We thank them for their years 
of service and the invaluable contributions they have made to Clausen Miller.

CLAUSEN MILLER ANNOUNCES RECENT RETIREMENTS 

Thomas Ryerson
43 years

Jack Hynes
34 years

Kathleen Bailey
18 years

Andrew Jacobson
23 years
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on the
LITIGATION FRONT

CM Appellate Practice Group chair 
Melinda S. Kollross was retained 
by one of our premier insurance 
clients to defend plaintiff ’s appeal to 
the Idaho Supreme Court seeking a 
narrow construction of the Idaho 
Worker’s Compensation Law as affording 
immunity in linear fashion covering 
only the direct employer and statutory 
employer of the injured worker. 
Richardson v. Z&H Construction, Docket 
No. 46587 (Idaho Mar. 20, 2020).
 
Plaintiff Michael Richardson was 
injured on a construction site when he 
fell through a crawl space cover. After 
receiving a worker’s compensation award 
from his direct employer, Richardson 
sued three other subcontractors on 
the job site for negligence (collectively, 
the “Respondent LLCs”). The district 
court granted the Respondent LLCs’ 
motion for summary judgment, 
determining that the Respondent 
LLCs were Richardson’s statutory co-
employees under the Idaho Worker’s 
Compensation Law and immune from 
suit pursuant to the exclusive remedy 
rule. Richardson appealed the district 
court’s judgment.
 
The other subcontractors agreed to 
let Melinda take the lead in drafting 
a joint respondents’ brief and to 
present oral argument on their behalf 
before the Idaho Supreme Court in 

November. Melinda argued that the 
Worker’s Compensation Law applied 
in an umbrella-like fashion, covering 
all subcontractors and subcontractors’ 
employees working for the same 
general contractor at the same site 
based upon the broad extension of 
immunity found in section 72-209(3) 
of the Code to a statutory employer’s 

“surety, agents, officers, servants and 
employees.” See I.C. § 72- 209(3). 
Melinda refuted plaintiff’s argument 
that an “employee” under the Worker’s 
Compensation Law had to be a natural 
person and not a corporate entity such 
as the Respondent LLCs based on 
the statutory definition of “person” as 
including corporate entities.
 
The Supreme Court unanimously 
affirmed the district court’s judgment. 
The Supreme Court held that while 
the Respondent LLCs were not 
Richardson’s statutory employer, they 
qualify as “employees” pursuant to 
Idaho Code section 72-209(3). Thus, 
the Supreme Court held that the 
Respondent LLCs are statutorily 
immune from suit pursuant to the 
Worker’s Compensation Law.
 
The entire defense team is thrilled with 
this precedent-setting decision.

APPELLATE PRACTICE GROUP CHAIR  
MELINDA KOLLROSS SECURES HUGE WIN  
IN IDAHO SUPREME COURT ESTABLISHING BROAD 
WORKERS COMPENSATION IMMUNITY FOR ALL 
SUBCONTRACTOR ENTITIES AND THEIR EMPLOYEES 
WORKING FOR SAME GENERAL CONTRACTOR
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Melinda S. Kollross
is an AV® PreeminentTM rated Clausen 
Miller shareholder and chair of the 
Appellate Practice Group. Specializing 
in post-trial and appellate litigation for 
savvy clients nationwide, Melinda is 
admitted to practice in both New York 
and Illinois, as well as the U.S. Supreme 
Court and U.S. Courts of Appeal for 
the Second, Third, Fourth, Sixth, Seventh, 
Eighth, Ninth, Tenth and Eleventh 
Circuits. Melinda has litigated over 200 
federal and state court appeals and has 
been named a Super Lawyer and Leading 
Lawyer in appellate practice. 
mkollross@clausen.com

Introduction
The plaintiff ’s bar—especially the 
plaintiff 's personal injury bar—has 
been clamoring for years in Illinois 
to abolish the special interrogatory. 
Plaintiff's lawyers don’t like the special 
interrogatory because it places a much 
needed check on a jury’s rendition of a 
general verdict. But now that Illinois 
has a Democratic Governor, plaintiffs’ 
lawyers got their wish to do away with the 
special interrogatory. Although it still 
lives on in name by statute, the statute 
permits the trial judges to exercise almost 
unbridled discretion in refusing defense 
requests for special interrogatories. We 
are recommending a “plan of action” to 
deal with this situation in your trials 
occurring in Illinois state courts.

Analysis

The Previous Special 
Interrogatory Law
The Illinois Code of Civil Procedure 
regarding special interrogatories as it 
then existed prior to January 1, 2020 and 
as construed by Illinois courts provided 
that a trial court had no discretion to 
refuse a special interrogatory in the 
proper from, and a trial court’s refusal to 
give such a proper special interrogatory 
could constitute reversible error. 
McGovern v. Kaneshiro, 337 Ill. App. 
3d 24, 30 (2003). Illinois courts viewed 
special interrogatories as guardian of the 
integrity of a general verdict in a civil 
jury trial. It tested the general verdict 
against the jury's determination as to 
one or more specific issues of ultimate 
fact. A special interrogatory was in 
proper form and had to be given if (1) 
it related to an ultimate issue of fact in 
the cause of action such as, for example, 

causation, and (2) an affirmative answer 
response would be inconsistent with any 
general verdict returned. In several cases 
involving personal injury actions, this 
would require the trial court to disregard 
the general verdict for the plaintiff and 
enter judgment for the defendant upon 
the special interrogatory. Further, on 
appeal, a trial court’s refusal to give a 
special interrogatory in proper form 
was reviewed de novo by the reviewing 
court, meaning the reviewing court was 
not bound by the trial court's decision.

The Current Special 
Interrogatory Law
As of January 1, 2020 all this has now 
changed in Illinois. The “new” plaintiff’s 
personal injury bar special interrogatory 
law now provides that:

— the trial court has the  
sole discretion to give  
or refuse to give a  
special interrogatory;

— on appeal, the trial court's 
refusal to give a special 
interrogatory is limited to 
whether the trial court  
abused its discretion  
meaning that, unlike  
with de novo review, the 
reviewing court cannot 
substitute its judgment  
for that of the trial court;

— if the answer to the special 
interrogatory is irreconcilable 
with the general verdict, the 
trial court must tell the jury to 
further deliberate and consider 
its answer and the general 
verdict; and

Using The Special Interrogatory In Illinois 
Civil Jury Trials—A Plan Of Action
by Melinda S. Kollross and Paul V. Esposito

APPELLATE
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Paul V. Esposito
is a partner with Clausen Miller P.C. 
who was previously an Illinois assistant 
attorney general. He continues to 
research, write, and argue in federal 
and state courts all over the country, 
a personal passion to him. Paul has 
worked closely with some of the 
country’s best trial lawyers, against 
some of the country’s best trial lawyers. 
Whatever the issues, the goal always 
remains the same: win first at trial, and 
from there, win on appeal.
pesposito@clausen.com

— if the jury cannot render 
consistent answers to the 
general verdict and special 
interrogatory, the trial court 
must order a new trial.

Further under the “new” law, plaintiff's 
counsel can tell the jury during 
closing argument what may result if its 
answer to the special interrogatory is 
inconsistent with the general verdict, 
meaning the plaintiff's lawyers get to 
tell the jury that unless it answers the 
special interrogatory the plaintiff's way, 
plaintiff will get nothing from the trial.

A Recommended  
Plan Of Action
Some might view this new law as 
effectively killing the use of the special 
interrogatory in Illinois personal injury 
litigation. But our appellate team 
believes that the special interrogatory 
can still play a vital role in defending 
against the rendition of plaintiff's PI 
verdicts. A new trial is still better for 
the defense than a plaintiff's verdict. 
Accordingly, we recommend this plan 
of action in dealing with this new law.

First, your defense trial counsel 
should be instructed to ask for special 
interrogatories whenever the demands 
of their jury litigation call for the use 
of such interrogatories.  In tendering 
the special interrogatory, courts should 
be urged to continue applying the 
existing case law that has developed 
in accepting or refusing a special 
interrogatory. Thus,  it is crucial that 
special interrogatories are tendered to 
the trial court in the proper form. And 
“proper from” means:  the question 
concerns an ultimate issue of fact 
and the answer would be inconsistent 
with the general verdict. A good 
example here is a special interrogatory 

concerning causation as illustrated in 
Snyder v. Curran Twp., 281 Ill. App. 3d 
56 (1996), where the Court found this 
interrogatory to be in proper form and 
for the reasons given:

(The) special interrogatory stated 
as follows: “On the date of the 
accident and at the time and place 
of the accident in question in this 
case, was the driving conduct 
of the plaintiff, Norma Snyder, 
the sole proximate cause of the 
accident?” In our view, this special 
interrogatory presented a single 
and direct question; its terms 
are simple, understandable, and 
unambiguous; it is not misleading 
or repetitive; and a positive 
response to it would control an 
inconsistent general verdict by the 
jury in favor of the plaintiff.

Second, if the trial court refuses a special 
interrogatory that is in the proper form 
as guided by prior decisional law, 
instruct your defense counsel to ask 
for written reasons on the record by the 
trial court for refusing such a properly 
formulated special interrogatory. There 
should be more reasons than just a trial 
judge’s personal feeling that “I don’t like 
them”. Certainly, a judge should not 
be able to refuse a special interrogatory 
because he is philosophically opposed 
to special interrogatories. That is 
arbitrary—a rule of man, not law. 
Thus, asking for such written reasons 
on the record may make the trial 
judge more circumspect about his/her 
denial of a properly formulated special 
interrogatory, and “flip” refusals that 
“I just don’t think it’s called for in this 
case” may give appellate counsel better 
arguments to call the trial judge’s 
decision an abuse of discretion. 

APPELLATE
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Introduction
As noted in the ongoing blitz of 
professional and news commentaries, 
the COVID-19 pandemic spans 
numerous legal practice areas, from 
force majeure clauses, to first-party 
property insurance claims, to premises 
and professional liability defense. 
Clausen Miller attorneys have been 
working around the clock to assist our 
clients in navigating emerging issues 
and claims, including the formation 
of key coronavirus task forces and 
monitoring of significant coronavirus 
litigation nationwide. A recently filed 
Illinois state court action alleging 
that a nurse was fired for warning 
about inadequate COVID-19 masks 
supplied by her hospital employer 
illustrates the potential interplay of 
healtchcare and employment practice 
liability concerns. Mazurkiewicz v. 
Northwestern Memorial Hosp, No. 
2020-L-003511 (Cook Cty., Ill.). 

Facts
Pla int i f f  Laur i  Mazurk iewicz , 
a  Chicago nurse employed by 
Northwestern Memorial Hospital, 
claims she was f ired for warning 
colleagues that masks provided by the 
hospital to protect against COVID-19 
infection were inadequate. According 
to her complaint, plaintiff was exposed 
to patients with the novel coronavirus 
beginning in March 2020 and chose 
to wear her own N95 masks instead 
of the less effective face masks that the 
hospital required its employees to wear. 
Plaintiff sent an email to colleagues 

and supervisors stating that N95 
face masks—which filter out 95% of 
airborne particles—are safer and more 
effective than the masks that were 
being distributed by the hospital. The 
next day, plaintiff showed up to work 
wearing an N95 mask and was fired.

Analysis
Plaintiff ’s lawsuit alleges a claim 
of retaliation under the Illinois’ 
Whistleblower Act, as well as a claim of 
retaliatory discharge. Plaintiff contends 
that she was terminated to prevent her 
from speaking out about the hospital’s 
alleged malfeasance and to prevent 
her from informing coworkers that 
the provided face masks were unsafe. 
She further alleges that her firing was in 
retaliation for the email she sent warning 
her coworkers about the ineffectiveness 
of the provided masks “for the purpose 
of promoting public health.” 

Learning Points: This is just one of 
many healthcare and employment-
related lawsuits we can expect to 
see stemming from the coronavirus 
outbreak. As with most liability 
matters, we recommend complete, 
through and timely documentation 
of the reasons for decisions (in this 
case concerning the choice of masks 
provided by the hospital and the 
grounds for plaintiff’s termination) 
to a ssist in any future defense 
efforts. We will continue to monitor 
Mazurkiewicz and advise our readers 
of further developments. 

CASUALTY

Illinois Coronavirus Lawsuit  
Implicates Healthcare And Employment 
Practices Liability Concerns
by Melinda S. Kollross and Mara Goltsman

Mara Goltsman
is a partner in the New York office 
of Clausen Miller P.C. Mara defends 
clients involved in litigation ranging 
from professional malpractice, including 
medical, dental and other health care 
provider malpractice to various general 
liability claims which include premises 
liability, personal injury and labor law 
cases. She handles all aspects of litigation 
from case inception through mediation 
and trial.
mgoltsman@clausen.com

Melinda S. Kollross
is an AV® PreeminentTM rated Clausen 
Miller shareholder and chair of the 
Appellate Practice Group. Specializing 
in post-trial and appellate litigation for 
savvy clients nationwide, Melinda is 
admitted to practice in both New York 
and Illinois, as well as the U.S. Supreme 
Court and U.S. Courts of Appeal for 
the Second, Third, Fourth, Sixth, Seventh, 
Eighth, Ninth, Tenth and Eleventh 
Circuits. Melinda has litigated over 200 
federal and state court appeals and has 
been named a Super Lawyer and Leading 
Lawyer in appellate practice. 
mkollross@clausen.com
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CASUALTY

In Bingener v. City of Los Angeles, 2019 
Cal.App. LEXIS 1313, California’s 
Second Appellate District analyzed 
vicarious liability issues pertaining 
to negligence by an employee during 
the employee’s commute to work. In 
affirming summary judgment in favor 
of the defendant employer, the Court 
clarified the scope of the “going-and-
coming” rule exempting employers 
from vicarious liability for employee 
negligence during commutes. 

Facts
The City of Los Angeles (“City”) 
employed Kim Rushton (“Rushton”) 
as a chemist for over 20 years. His 
duties involved performing analysis of 
water samples at the City’s treatment 
plant, which he only ever performed in 
the plant’s onsite laboratory. Rushton’s 
job did not require any field work or 
travel, and he never used his personal 
automobile for work-related travel. 
Moreover, he was not compensated 
for his commute time. In February 
of 2015, Rushton was driving on his 
normal morning commute to work 
when he struck and killed pedestrian 
Ralph Bingener, who had stepped into 
a crosswalk without Rushton noticing. 
Bingener’s brothers (“Plaintiffs”) sued 
Rushton and the City, seeking to hold 
the City vicariously liable for Rushton’s 
alleged negligence. 

At the time of the accident, Rushton was 
68 years old and receiving treatment 
for chronic health problems, including 

neuropathy in his feet, a tremor, and 
occasional seizures. He used a walking 
stick in the workplace and took 
various medications. Additionally, two 
months before the accident, Rushton 
had sustained a back injury while at 
work and took medication as a result. 
However, Rushton testified that, on 
the day of the accident, he felt fine and 
had not taken any medication.

The City obtained summary judgment 
motion on the ground that, under the 
“going-and-coming” rule, Rushton 
was not acting within the scope of 
his employment at the time of the 
accident, and the City therefore could 
not be held vicariously liable. Plaintiffs 
appealed. The Second Appellate 
District a f f irmed the summary 
judgment and provided additional 
analysis regarding the application of 
the “going-and-coming” rule as it 
relates to vicarious liability theories.

Analysis
It is well-settled California law that, 
under the doctrine of respondeat 
superior, an employer may be held 
liable for the torts of its employees 
when committed within the scope 
of their employment. Ducey v. Argo 
Sales Co. (1979), 25 Cal.3d 707, 
721. In response to numerous suits 
attempting to hold employers liable 
for the negligence of employees during 
their commutes, the courts have 
adopted a doctrine known as the 
“going-and-coming” rule. This rule 

California Appellate Court  
Holds Employer Is Not Liable  
For Employee’s Negligence  
Per The “Going-And-Coming” Rule
by Tyler M. Costanzo

Tyler M. Costanzo
is an associate in the Irvine office 
of Clausen Miller. Prior to joining 
the firm, Tyler gained civil litigation 
experience in a variety of practice areas, 
including personal injury, employment, 
and intellectual property and unfair 
competition. Additionally, Tyler gained 
experience in an in-house position at 
Kia Motors America, focusing on lemon 
law, personal injury, and compliance.
tcostanzo@clausen.com
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provides that an employee is generally 
not considered to be acting within the 
course and scope of his employment 
when going to or coming from his 
or her regular place of work. Depew 
v. Crocodile Enterprises, Inc. (1998), 
63 Cal.App.4th 480, 486; Bussard 
v. Minimed, Inc. (2003), 105 Cal.
App.4th 798, 804. 

The “going-and-coming” rule has a 
number of exceptions, which generally 
relate to situations in which the 
employer derives some benefit from 
the employee’s trip. In such instances, 
the employer’s responsibility extends 
beyond his “actual or possible control 
of the servant to injuries which are 
within the ‘risks of the enterprise.’” 
Hinman v. Westinghouse Elec. Co. 
(1970), 2 Cal.3d 956, 960. These 
exceptions can include instances such 
as where an employee’s duties require 
both office and field work, where an 
employer requests that the employee 
perform a special errand using their 
own vehicle, or where an employee 
endangers others with a risk inherent 
in or created by the enterprise.

Plaintiffs argued that this last exception 
should apply to circumvent the “going-
and-coming” rule and impose vicarious 
liability on the City. Plaintiffs cited 
California law stating that when an 
employee endangers others with a 

risk inherent in or created by the 
enterprise, the risk is foreseeable and 
the employee’s conduct is not “so 
unusual or startling” that it would 
seem unfair to include the loss in the 
employer’s costs of doing business. 
Bussard; Farmers Ins. Group v. County 
of Santa Clara (1995), 11 Cal.4th 
992, 1004. However, the Court 
held that the uncontroverted facts of 
this case supported the application 
of the “going-and-coming” rule. 
Rushton was on his normal morning 
commute, his work as a chemist 
performing analysis of water samples 
only in a lab did not require him to 
use his personal vehicle, nor was he 
performing any special errand for his 
employer at the time of the accident. 
Rushton’s normal commute was not 
a risk inherent to the City’s enterprise 
of testing water samples.

Plaintiffs additionally argued that the 
City knew or should have known about 
Rushton’s health conditions and how 
they could have impaired his ability 
to drive because some of his medical 
expenses were being paid through the 
City’s workers’ compensation program. 
Plaintiffs therefore contended that the 
City knew Rushton was unfit to drive, 
his driving to work was a foreseeable 
risk of the City’s activities, and the 
City should therefore be held liable 
for a negligently created work-spawned 

risk endangering the public. The Court 
did not find this argument convincing, 
as Plaintiffs lacked any evidence to 
show that Rushton was unfit to drive. 
In fact, the only affirmative evidence 
provided showed that Rushton was 
unimpaired and fit to drive on the 
date of the incident. Therefore, the 
Court held that it was proper for the 
trial court to grant the City’s motion 
for summary judgment. 

Learning Points: In this opinion, the 
Court indicated that the “going-and-
coming” rule, exempting employers 
from vicarious liability for employees’ 
negligence when commuting to and 
from work, was created for “precisely the 
situation presented here.” Accordingly, 
a theory of vicarious liability against 
an employer is generally unavailable 
when an employee is negligent during 
a commute. There are some exceptions, 
such as where employees are traveling to 
benefit their employer, although these 
exceptions are narrowly construed. 
Unless the employee is working in the 
field, performing a special errand for 
their employer, or performing some 
function that presents a risk inherent to 
the employer’s enterprise, an employer 
will not be held vicariously liable for 
the employee’s negligence pursuant to 
the “going-and-coming” rule. 

CASUALTY
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As COVID-19 continues to impact all 
corners of the globe, we are not simply 
throwing together blurbs for Twitter, 
but rather carefully listening to the 
needs of our clients who are already 
facing insurance claims arising out of 
the Coronavirus.

To ensure that our clients receive 
consistent, efficient, and sound legal 
advice, Clausen Miller launched a 
First-Party Property COVID-19 
Task Force to answer to the specific 
needs of all property insurers who write 
insurance in the U.S.

Our Task Force attorneys have 
represented insurers everywhere in 
connection with some of our time’s 
greatest catastrophes: 9/11, the 2005 
Hurricane Season, Superstorm Sandy, 
and Hurricanes Maria, Harvey, Irma, 
and Michael, to name but a few. Through 
our collective experience, and our 
strategic geographic presence throughout 
the U.S., we are uniquely poised to assist 
the insurance industry to navigate any 
and all claim issues which may present 
from this worldwide pandemic.

Our priority continues unabated: to 
provide our clients with exceptional 
legal services and focus our collective 
efforts to our clients’ advantage in 
response to COVID-19.

We hope you are stay ing sa fe, 
maintaining good health, and adjusting 
well to our shared new realities. Please 
do not hesitate to reach out to us with 
questions or if we may be of assistance. 
Our Task Force may be reached at 
covid19taskforce@clausen.com. 

Clausen Miller’s First-Party Property 
COVID-19 Task Force

Chicago
Dennis D. Fitzpatrick 
handles first-party property 
insurance, coverage, defense and 
subrogation matters.

Amy R. Paulus is the Liability 
Coverage and Reinsurance 
Practice Group Leader.

Sava A. Vojcanin is coverage 
and litigation counsel whose 
practice focuses on resolving 
high-exposure property 
insurance matters. 

Mindy M. Medley has a 
national insurance coverage and 
litigation practice, and regularly 
advises single insurers and 
markets on complex insurance 
coverage matters.

Erin E. Pellegrino concentrates 
her practice in the areas of 
insurance coverage and first-
party property.

Celeste A. Hill has experience 
handling complex matters 
representing commercial property 
insurers in bad faith litigation.

Margaret H. Fahey primarily 
divides her practice between 
construction litigation and 
insurance coverage.

James R. Swinehart specializes 
in first-party property coverage 
and litigation throughout the 
United States.

Melinda S. Kollross specializes in 
post-trial and appellate litigation 
for savvy clients nationwide.

Joseph J. Ferrini serves as 
appellate counsel at trials around 
the country, providing support 
to trial attorneys as needed and 
helping with preservation efforts.

New York/New Jersey
Courtney E. Murphy practices 
in the areas of first-party 
property insurance, insurance 
coverage litigation, casualty 
liability, products liability and 
professional liability matters.

Eric T. Krejci deals primarily 
with civil litigation involving 
first-party property coverage, 
reinsurance, products liability 
and casualty/liability defense.

Thomas D. Jacobson practices 
first-party property, liability 
insurance coverage  
and subrogation.

Dawn M. Brehony is a litigation 
attorney who represents domestic 
and foreign insurers in complex 
coverage matters involving all 
aspects of general liability.

Florida
Anne E. Kevlin has insurance 
litigation, regulatory, and 
management experience from 
private law practice as well as in-
house roles with insurance entities.

California
Mike W. Goodin concentrates 
his practice on complex 
commercial, construction and 
tort litigation matters in both 
Federal and State Courts.
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Introduction
New Jersey recently introduced 
Assembly Bill 3844, which would 
require insurers to provide business 
interruption coverage to companies 
with less than 100 eligible employees, 
defined as those who work at least 25 
hours a week, as a result of coronavirus. 
After making payments, insurers could 
then apply for relief and reimbursement 
from the state’s Commissioner of 
Banking and Insurance. The proposed 
legislation would apply to all companies 
having business interruption insurance 
in force in New Jersey on March 9, 
2020, the date on which Governor 
Phil Murphy declared a Public Health 
Emergency, and would indemnify 
policyholders for business interruption 
loss for the duration of the declared 
State of Emergency. The legislation 
was designed to support policyholders, 
specifically small business owners, 
whose companies will be seriously 
jeopardized due to COVID-19. Amid 
insurance industry concerns, the bill 
was placed on hold shortly after it was 
introduced, but there are efforts to 
amend the bill, and it may be voted 
upon in the coming days.

Analysis
The insurance industry contends 
that the legislation’s application 
would be contrary to typical business 
interruption coverage, which excludes 
loss or damage caused by virus. For 
example, ISO Form CP 01 40 07 06, 

“Exclusion for Loss Due To Virus Or 
Bacteria,” states that the insurer will 
not pay for loss or damage “caused by 
or resulting from virus that induces or 
is capable of inducing physical distress, 
illness or disease.” The proposed bill 
would rewrite such policies to include 
business interruption coverage resulting 
from “global virus transmission or 
pandemic.” Accordingly, some legal 
experts have raised constitutionality 
questions, noting that the Contracts 
Clause in Article 1 of the U.S. 
Constitution limits a state’s ability 
to interfere with private contracts. 
Insurers have also noted that pandemic 
coverage is separately available for 
policyholders willing to purchase the 
coverage for a premium. 

In addition to the virus exclusion, 
insurance industry representatives say 
the proposed legislation runs counter 
to the basic policy requirement of 
“direct physical loss or damage” to 
the insured’s property. Policyholders 
will likely take the position that 
coronavirus in a building satisfies 
the “direct physical loss or damage” 
requirement. For example, in Gregory 
Packaging, Inc. v. Travelers Property 
and Casualty Company of America, No. 
12-cv-04418, 2014 U.S. Dist. LEXIS 
165232 (D.N.J. Nov. 25, 2014), a New 
Jersey federal district court found that 
ammonia release from a refrigeration 
system which rendered the insured’s 
buildings uninhabitable constituted 
direct physical loss sufficient to invoke 

New Jersey Considers COVID-19 
Legislation Compelling Insurers  
To Pay Business Interruption Coverage 
Due To Coronavirus
by Celeste A. Hill

Celeste A. Hill
is a shareholder in the Chicago office 
of Clausen Miller P.C. where she has 
practiced since 1986. She routinely 
represents commercial property insurers 
in bad faith litigation. Her litigation 
experience also includes the handling 
of banking and intellectual property 
disputes. Celeste is a seasoned counselor 
and trial attorney with a broad experience 
handling complex commercial matters, 
including the representation of domestic 
and foreign markets in major property 
insurance disputes and the prosecution 
and defense of liability claims in the 
construction and products liability fields.
 chill@clausen.com
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business interruption coverage. Other 
courts have held that substances such 
as mold and bacteria that can be 
removed by cleaning do not constitute 
physical loss or damage sufficient to 
trigger coverage. See, e.g. Mastellone 
v. Lightning Rod Mut. Ins. Co., 884 
N.E.2d 1130 (Ohio Ct. App. 2008); 
Universal Image Prods. v. Chubb Corp., 
703 F. Supp. 2d 705 (E.D. Mich. 2010). 

Regardless of whether the presence of 
coronavirus constitutes physical loss 
or damage, many businesses will close 
because of state or local mandates 
requiring employees to work from 
home to avoid spread of the virus. In 
other words, most companies will not 
close due to the physical presence of 
the coronavirus on the premises, but 
as a result of efforts to curb its spread.

Learning Point: The proposed 
legislation, if enacted, would expand 
the business interruption coverage 
available under existing policies to 
New Jersey companies with less than 
100 employees. We will keep you 
updated on the status of this legislation 
and any future developments. 

FIRST-PARTY 
PROPERTY
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The United States Court of Appeals for 
the Eighth Circuit holds that the “rubble 
zone” above a limestone slab forming 
the ceiling of an underground storage 
facility was not part of a “building” 
under the terms of a primary policy 
issued by Westchester Surplus Lines 
Insurance Company (“Westchester”). 
Accordingly, destabilization of the 
rubble zone did not constitute “building 
decay”, and claims involving several 
“dome-outs” of the storage facility’s 
ceiling caused by that rubble zone 
destabilization were not covered under 
the subject policy. Westchester Surplus 
Lines Ins. Co. v. Interstate Underground 
Warehouse & Storage, Inc., 946 F.3d 
1008 (8th Cir. 2020). 

Facts
Interstate Underground Warehouse 
& Storage (“Interstate”) operated 
an underground storage facility in a 
former limestone mine. A limestone 
slab formed the natural ceiling of the 
facility, above which was the “rubble 
zone”. To ensure that the limestone 
slab ceiling did not detach and fall 
into the facility, Interstate inserted 
steel bolts through the natural ceiling, 
through the rubble zone, and into the 
more stable layers of rock above.

The facility included two freezers 
created by isolating and insulating 
spaces within the cave, and then 
cooling those spaces. The process of 
creating the freezers also froze the 
moisture within the “rubble zone” 

above the freezer spaces. Salvage or 
repair of the freezers resulted in a series 
of freeze-thaw cycles that destabilized 
the rubble zone above and caused 
four dome-outs during 2014. The 
natural ceiling of the facility, along 
with certain layers of rock above that 
limestone slab, detached and fell into 
the area below. 

Interstate submitted claims to its primary 
insurer, Westchester, which investigated 
the claims and denied coverage. 

The Policy Language
The Westchester policy provided 
coverage for collapse of a “building” 
caused by “building decay”, but 
excluded coverage for loss or damage 
caused by collapse, except under 
a provision entit led “Additional 
Coverage—Collapse”. That provision 
afforded coverage for “direct physical 
loss or damage to Covered Property, 
caused by abrupt collapse of a building . . . 
if such collapse is caused by . . . building 
decay that is hidden from view, unless 
the presence of such decay is known to 
an insured prior to collapse.”

The Decision Below
Westchester and several excess carriers 
sought a declaratory judgment that 
dome-out losses were not covered. 
The district court granted summary 
judgment for the insurers on the 
ground that the cause of losses was not 
“building decay” within the meaning 
of the primary policy. 

Eighth Circuit Holds “Rubble Zone” 
Not Part Of “Building”;  
Dome-Outs Not Covered 
by Henry T.M. LeFevre-Snee

Henry (Mackie) T.M.  
LeFevre-Snee
focuses his practice on insurance 
coverage disputes involving mass 
torts, environmental pollution, and 
construction defects in state and 
federal court. Prior to joining Clausen 
Miller in Chicago, Mackie was an 
associate at a New York City-area 
firm, litigating insurance coverage 
disputes in state and federal courts in 
New York, New Jersey, and Delaware. 
Mackie also served as a law clerk in 
the Superior Court of New Jersey, for 
the Hon. Kenneth J. Grispin, P.J.Cv. 
hlefevresnee@clausen.com
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Analysis
On appeal, the parties agreed that the 
Interstate facility was a “building” within 
the meaning of the policy. The parties also 
did not dispute that the relevant “decay” 
occurred in the “rubble zone” above the 
natural ceiling of the cave. 

Interstate argued that when it installed 
reinforcing bolts through the rubble, 
the rubble zone became part of the 
“building,” such that decay in the 
rubble zone qualified as “building 
decay.” The Eighth Circuit disagreed, 
noting that the bolts reinforced the 
facility’s natural ceiling, much like 
pilings beneath a large building provide 
support to that structure. Just as the soil 
or rock surrounding pilings is not part 
of the building, the rubble zone did not 
become part of the “building” by virtue 
of reinforcement bolts going through 

that zone. Therefore, the rubble zone 
was not part of the “building.” Because 
the decay that caused the dome-outs 
occurred within the rubble zone, the 
dome-outs were not caused by “building 
decay” within the meaning of the policy.

Learning Points: Interstate demonstrates 
the fine distinctions that courts make 
in comparing the nature of property 
damage to the requirements of insurance 
policies. Where a policy covers collapse 
caused by building decay, courts may 
distinguish foundational support areas 
such as soil or rock surrounding building 
foundations (or the “rubble area” at issue 
under the unique facts of this case), from 
the “building” itself. Where the subject 
decay occurred in such areas extraneous 
to the foundations (or ceilings) of the 
building, courts may find that there is 
no coverage. 

FIRST-PARTY 
PROPERTY
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The First Circuit Court of Appeals 
holds that an insurer’s failure to 
adequately investigate a liquor liability 
claim against its insured, a nightclub, 
after one of its dancers was involved 
in a serious auto accident subjected it 
to liability under the Massachusetts 
General Laws c. 93A, section 9 and 
c. 176D, sections 3(9)(d) and 3(9)(f). 
Capitol Specialty Ins. Corp. v. Higgins, 
2020 U.S. App. LEXIS 7616; __ F.3d 
__; 2020 WL 1164681 (1st Cir. 2020). 

Facts
Kailee Higgins worked as an exotic 
dancer at a nightclub owned by 
P.J.D. Entertainment of Worcester, 
Inc. (“PJD”). During her shift on 
November 27, 2010, Higgins, who was 
twenty years old at the time, became 
heavily intoxicated. When her shift 
was over around 2:00 a.m. the next 
morning, PJD’s bouncer escorted 
Higgins to her car, opened her door, 
put her in the driver’s seat, and handed 
her the keys. Higgins texted a friend 
“he he maadd drunk lol.” Minutes 
later, Higgins was involved in a car 
accident, suffering serious, disabling, 
disfiguring, and permanent injuries. 

Capitol Specialty Insurance Corp. 
(“Capitol”) issued a $300,000 liquor 
liability policy (“LL Policy”) to PJD. 
Capitol’s investigator interviewed 
PJD’s owner and his brother, the 
manager, who reported that PJD’s 

employees denied that Higgins had 
consumed any alcoholic beverages on 
the night of the accident. Capitol’s 
investigator then suggested further 
steps, including obtaining documents 
showing names of other employees 
working at PJD that night. Two weeks 
later, Capitol told its investigator to 
close its file. 

Higgins’ personal injury attorney 
subsequently sent a letter to PJD 
stating that Higgins was twenty years 
old at the time of incident, that she 
had been served alcohol by PJD to 
the point of intoxication, and that she 
had been helped to her car by PJD 
employees. The letter asserted that PJD 
was liable for Higgins’ damages arising 
from the accident. After receiving 
Higgins’ letter, Capitol reopened the 
claim file, and denied all liability 
for Higgins’ injuries. Capitol then 
reclosed the file, without doing any 
further investigation.

The State Lawsuit
In February 2013, Higgins sued 
PJD in Massachusetts state court, 
alleging that PJD negligently caused 
her injuries by serving her alcohol, 
encouraging excessive consumption 
of alcohol by its dancers, failing to ask 
her for proof of her age, escorting her 
to her car, and letting her drive away 
while she was obviously intoxicated. 
The police had found that Higgins’ 

Failure To Adequately Investigate 
Liquor Liability Claim Subjects Insurer 
To Liability Under Massachusetts 
Unfair Claims Settlement Statute—
Including Treble Damages
by Henry T.M. LeFevre-Snee

Henry (Mackie) T.M.  
LeFevre-Snee
focuses his practice on insurance coverage 
disputes involving mass torts, environmental 
pollution, and construction defects in 
state and federal court. Prior to joining 
Clausen Miller in Chicago, Mackie was 
an associate at a New York City-area firm, 
litigating insurance coverage disputes in 
state and federal courts in New York, 
New Jersey, and Delaware. Mackie also 
served as a law clerk in the Superior Court 
of New Jersey, for the Hon. Kenneth J. 
Grispin, P.J.Cv. 
hlefevresnee@clausen.com
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blood alcohol level was above .150 mg/
dl. Higgins sought damages including 
$239,343 in medical expenses and 
$58,000 in lost wages.

The facts supporting PJD’s liability 
became apparent to PJD’s defense 
counsel within weeks of his retention, 
which he reported to Capitol. In 
December of 2013, PJD offered 
Higgins the LL Policy limit less the 
cost of defense, which amounted 
to $284,000. Higgins rejected the 
$284,000 offer and demanded $1.3 
million, the full policy limit under 
PJD’s GL and LL policies. Capitol 
refused Higgins’ demand.

The Declaratory  
Judgment Litigation
In June 2014, Capitol sued Higgins and 
PJD in federal district court, seeking a 
declaration that the maximum amount 
available to Higgins was $300,000 
under the LL Policy. Higgins asserted 
counterclaims against Capitol for 
violations of Massachusetts General 
Laws c. 93A and c. 176D. On September 
1, 2015, the district court held that the 
policy limit was the $300,000 LL 
Policy. Capitol tendered a check to 
Higgins for $267,170.88, the amount 
remaining after PJD’s defense cost. 
Higgins accepted the payment but did 
not release PJD from liability.

On July 2, 2015, Higgins and PJD 
settled the state court suit without 
Capitol, agreeing to a $7.5 million 
judgment, of which PJD agreed to 
pay $50,000. Higgins agreed she 
would not execute the balance of the 
judgment against PJD. Capitol did not 
receive notice of the agreement or the 
consent judgment.

In 2016, the district court ruled Capitol 
had willfully violated c. 93A, section 

9 and c. 176D, sections 3(9)(d) and 
3(9)(f ). Chapter 176D, section 3(9) 
provides a list of “unfair claim settlement 
practices”, including “[r]efusing to 
pay claims without conducting a 
reasonable investigation based upon 
all available information,” § 3(9)(d), 
and “[f]ailing to effectuate prompt, fair 
and equitable settlements of claims in 
which liability has become reasonably 
clear”. Id. § 3(9)(f). 

The district court further held that 
Higgins’ $7.5 million settlement and 
the assignment of PJD’s rights to 
Higgins was not an “arm[’]s length 
transaction and binding on the Court.” 
Instead, the district court assessed 
actual damages of $1.8 million, and 
then trebled them, for a total of $5.4 
million. Higgins and Capitol appealed.

Analysis
On appeal, Higgins argued that 
the district court erred by using its 
calculation of her actual damages, rather 
than the $7.5 million consent judgment, 
as the base for trebling her damages.

Chapter 93A § 9(3) provides that if an 
insurer’s unfair practice was “willful or 
knowing,” then recovery “shall be . . . 
up to three but not less than two times” 
“the amount of actual damages.” A 1989 
amendment to section c. 93A further 
provides that “the amount of actual 
damages to be multiplied by the court 
shall be the amount of the judgment on 
all claims arising out of the same and 
underlying transaction or occurrence.” 

Higgins argued that “judgment” in 
the 1989 amendment includes consent 
judgments in which the insurer played 
no role, so long as that judgment was not 
collusive. The First Circuit disagreed, 
stating that the $7.5 million agreement 
was sufficiently collusive as to Capitol to 

not qualify as a “judgment” under the 
1989 amendment. 

As to section 3(9)(d), the First Circuit 
found no error in the district court’s 
finding that an investigation cut off 
after interviewing only self-interested 
individuals was unreasonable. The 
First Circuit also held that the finding 
that Capitol’s section 9 violations were 
“willful, knowing and in bad faith” 
was “amply supported”.

The First  Circu it  a l so upheld 
the district court’s calculation of 
Higgins’ damages. Capitol’s violation 
foreseeably caused Higgins harm. 
After the accident, Higgins had no 
insurance to cover her medical costs 
and had no other means of support. 
Higgins spent weeks in the hospital 
followed by a stay at a rehabilitation 
facility, as well as numerous emergency 
surgeries to repair facial injuries. 
Higgins could no longer work, lost 
her means of support for herself and 
her sister, and was forced to move into 
disability housing. Capitol knew, or 
should have known, of the extent of 
Higgins’ injuries and that she could 
no longer work.

Learning Point: Higgins serves as 
a reminder to liability insurers to 
perform sufficient investigations of 
claims against their insureds. An 
insurance company that performs 
a limited investigation consisting 
of interviews of only self-interested 
persons, while acting willfully blind 
to evidence demonstrating the severity 
of the claim and the liability of the 
insured, may face significant liability 
exposure under Massachusetts General 
Laws c. 93A, section 9 and c. 176D, 
sections 3(9)(d) and 3(9)(f). 

LIABILITY INS.
COVERAGE
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CASE NOTES

APPELLATE 
PRACTICE
APPEAL MOOT GIVEN 
UNCHALLENGED, OTHER 
BASIS FOR RULING BELOW

Peterson v. City of Torrington, AC 
41966 (Conn. App.)

The city tax collector had conducted a 
tax sale, selling plaintiff’s real property 
to collect unpaid property taxes. 
Plaintiff sued the city, the tax collector 
and the property purchasers. A lender 
that held a mortgage on the property 
intervened claiming title to the real 
property; however, the trial court 
granted summary judgment to the 
other defendants. Lender appealed. 
Held: Affirmed. The lender’s appeal was 
moot because there was an alternative 
ground serving as a basis for the trial 
court’s judgment that the lender had 
not challenged. 

INTERLOCUTORY ORDER NOT 
IMMEDIATELY APPEALABLE

Krausman v. Liberty Mut. Ins. Co., AC 
42240 (Conn. App.)

Plaintiff’s vehicle collided with a vehicle 
operated by a third party and plaintiff 
sought underinsured motorist benefits. 
Plaintiff served interrogatories, seeking 
discovery of assets. Defendant failed 
to timely respond so plaintiff sought 
an order of compliance, which the 
court denied. Plaintiff appealed. Held: 
The trial court’s denial of plaintiff’s 
motion to compel was an interlocutory 
order in an ongoing action that 
was not immediately appealable. It 
neither terminated a separate and 
distinct proceeding nor deprived the 
plaintiff of a presently held statutory 

or constitutional right that would be 
irretrievably lost in the absence of 
immediate appellate review. 

CIVIL PROCEDURE
NO REQUIREMENT TO ALERT 
OPPOSING COUNSEL TO 
DISCOVERY DEFICIENCIES

Dalessandro v. Mitchell , 43 Cal.
App.5th 1088 (2d Dist.)

Plaintiff filed a motion to compel 
responses to requests for production of 
documents. In opposition, defendant 
sought sanctions. Plaintiff argued 
defendant failed to meet and confer 
to alert plaintiff that there were 
deficiencies in the discovery served. 
Held: There was no meet and confer 
requirement in this situation. Sanctions 
properly granted.

COURT CANNOT 
SUBSTITUTE PARTIES 
AFTER FINAL JUDGMENT 

Bordiere v. Ciarcia Constr., LLC, AC 
41145 (Conn. App.)

Defendant failed to make payments 
due on a mortgage note held by 
plaintiff, resulting in a judgment for 
plaintiff. Nearly four years later the 
plaintiff died and, four years after 
that, his wife, as executrix of his estate, 
moved to open the judgment and 
substitute herself as plaintiff, which 
the court denied. Several months later, 
she again moved to substitute herself 
as plaintiff, which the court granted, 
vacating its prior order. Defendant 
appealed. Held: Reversed. The statute 
permitting the substitution of parties 
was inapplicable since the case had 
reached final judgment. Also, there 

was no evidence supporting a legal 
excuse for the four-year delay in 
seeking to participate in the case.

CONTRACTS
PLAINTIFF CAN PLEAD 
BREACH OF CONTRACT  
AND UNJUST ENRICHMENT

Piccolo v. Am. Auto Sales, LLC, AC 
41988 (Conn. App.)

Plaintiff sued defendants related to 
his purchase of a motor vehicle from 
them. Plaintiff alleged fraud, negligent 
misrepresentation, breach of contract, 
and unjust enrichment, and claimed 
that the vehicle was not in good 
condition when purchased and that 
defendants failed to make promised 
repairs. Defendants successfully moved 
to strike the unjust enrichment count, 
claiming he could not make the claim 
given his allegations that there was 
an oral and written contract. Held: 
Reversed. The trial court mistakenly 
concluded that the plaintiff had 
incorporated allegations of breach 
of an express contract in the unjust 
enrichment counts. Parties routinely 
plead alternative counts alleging breach 
of contract and unjust enrichment.

EVIDENCE
EXPERT ON COSTS 
PROPERLY EXCLUDED

San Francisco Print Media Co. v. The Hearst 
Corp., 44 Cal.App.5th 952 (1st Dist.)

Plaintiff newspaper sued competing 
newspaper and its employees for 
unfair practice of below cost sales. 
Defendants challenged plaintiff ’s 
cost sales expert, he was excluded, 
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and summary judgment was granted. 
Held: Affirmed. Plaintiff ’s expert’s 
opinions relied on a methodology 
that the expert did not understand 
and for which the expert had not done 
independent work. Thus, his opinion 
was not based on sound logic of a type 
that may be reasonably relied upon by 
an expert forming an opinion. 

UNQUALIFIED  
AFFIDAVIT THWARTS 
SUMMARY JUDGMENT

Rodriguez v. Avatar Prop. & Cas. Ins. 
Co., 2020 Fla. App. Lexis 385 (2d Dist.)

Plaintiff alleged defendant breached 
the parties’ contract of insurance. 
Defendant sought, and received, 
summary judgment, arguing plaintiff 
breached her contract obligations and 
committed fraud. Held: Reversed. 
The supporting affidavits submitted 
by defendant did not meet court rule 
requirements. Defendant’s corporate 
representative’s a f f idavit lacked 
sufficient information to establish 
that she possessed personal knowledge 
or competency, and it contained 
unsupported opinions and conclusions 
of fact and law.

FIRST-PARTY 
PROPERTY
 
ADJUSTER NOT 
DISINTERESTED IF WORKING 
FOR CONTINGENT FEE

State Farm Fla. Ins. Co. v. Crispin, 
2020 Fla. App. Lexis 1380 (5th Dist.)

Insured’s public adjuster, per their 
agreement, was entitled to a contingency 
fee of insurance proceeds recovered. 
Insurer argued the adjuster thus could 

not serve as a “disinterested appraiser” 
as required by the insurance contract’s 
alternative dispute resolution process. 
Held: “Disinterested” is unambiguous 
and excludes those with a pecuniary 
interest in the outcome such as the 
insured’s selected appraiser.

NO ATTORNEY’S FEES WHEN 
CLAIM FILED AFTER SUIT

Fla. Ins. Guar. Ass’n v. Rubin, 2020 Fla. 
App. LEXIS 881 (4th Dist.)

The lower court found the policyholder 
was entitled to statutory attorney’s fees 
if the insurer did not affirmatively 
deny the claim before he filed suit. 
Held: Reversed. The insurer had no 
opportunity to deny the policyholder’s 
claim because it was not notified about 
the claim until after he filed suit. 
Furthermore, when the insurer tried to 
investigate the claims, the policyholder’s 
attorneys were uncooperative and 
hindered resolution. Accordingly, any 
denial of his claims reflected a lack 
of opportunity to first investigate his 
contentions, rather than a voluntary 
denial of his claims. Thus, there was 
no dispute and no affirmative denial. 

CO-INSURED ENTITLED TO 
HALF OF PROCEEDS AFTER 
LOSS CAUSED BY FIANCÉ 

Aquino v. United Prop. & Cas. Co., 
2020 Wisc. App. LEXIS 11 (Wisc.)

After plaintiff ’s tenant-in-common 
f iancé set f ire to home, insurer 
denied homeowners’ coverage. Held: 
Exclusion for co-insured’s intentional 
loss violates statute limiting exclusions 
to losses caused by “the insured.” The 
insureds’ rights and obligations were 
several, not joint. Because co-insured 

had no role in fire, she was entitled 
to half of proceeds. Further held: 
Insurer was not subject to penalties 
for bad-faith handling. Insurer acted 
on good-faith interpretation of existing 
law. Also held: Co-insured could 
collect for non-attached driveway but 
not for attached walkways, railings, 
and retaining walls.

INSURANCE 
LITIGATION
INSURER HAS RIGHT TO 
APPEAL SMALL CLAIMS 
DEFAULT JUDGMENT

Pacific Pioneer Ins. Co. v. Sup. Ct., 44 
Cal.App.5th 890 (4th Dist.)

Insurer sued defendant insured in 
small claims court following car 
accident. The insured defaulted and 
judgment was entered in the amount 
of $10,000 plus costs. The insurer filed 
a notice of appeal, but the trial court 
struck it. Held: The court of appeals 
issued a writ ordering the trial court 
to vacate its order and reinstate the 
insurer’s appeal. The court held an 
insurer maintains the right to appeal 
a judgment in small claims court 
in excess of $2,500 even where the 
insured fails to appear in the small 
claims action. The insured’s inability 
to appeal after failing to appear does 
not annul the insurer’s right.

CASE NOTES
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LIABILITY 
INSURANCE 
COVERAGE
CONTINUOUS TRIGGER 
APPLIES IN CASES 
INVOLVING BODILY INJURY 
DUE TO CONTINUOUS OR 
REPEATED EXPOSURE TO 
HARMFUL SUBSTANCES

Pa. Nat’ l Mut. Cas. Ins. Co. v. Jeffers, 
2020 Md. App. LEXIS 81 (Md. App.)

Infant-plaintiffs sued defendant that 
owned, leased and managed the home 
where they lived. Home contained 
dangerous levels of lead. A declaratory 
action was also brought against the 
defendants’ insurer seeking coverage 
for the judgments entered against 
the defendants. Held: The liability 
insurance policy is “triggered” upon 
the occurrence of bodily injury, which 
continued after the children moved out 
of the home, as their blood lead levels 
continued to be elevated after moving.

INSURER MUST DEFEND 
WHEN ALLEGATIONS 
SUGGEST REASONABLE 
POSSIBILITY OF COVERAGE

Farm Family Cas. Ins. Co. v. Henderson, 
2020 N.Y. App. Div. LEXIS 29 (2d Dept.)

Insurer sought declaration of no defense 
or indemnity owed for the named 
insured on automobile policy, or for his 
farm, with respect to personal injury 
action based on tractor rolling over 
worker when being unloaded from 
a f latbed truck. Defendants moved 
for summary judgment seeking a 
declaration that plaintiff must provide 
a defense. Held: An insurer’s duty to 

defend is exceedingly broad. Incident 
involved use of f latbed truck as a 
covered automobile by a named insured 
and there was, therefore, a reasonable 
possibility of coverage.
 
INSURER NOT REQUIRED  
TO PAY ALL ATTORNEY’S 
FEES ARISING OUT OF 
COVERAGE DISPUTE

Choinsky v. Employers Ins. Co., 2020 
Wisc. LEXIS 16 (Wis.)

Insured claimed that insurer’s initial 
denial of coverage rendered it liable 
for a ll fees in ensuing coverage 
action. Held in split decision of 
first impression: Insurer’s denial 
of coverage, followed by utilizing 
approved dispute resolution method, 
protected insurer. It tried to bifurcate 
coverage and liability issues and stay 
the latter. When trial court denied 
a stay, insurer promptly agreed to 
pay reasonable defense fees under 
a reservation of rights retroactive 
to insured’s tender. By protecting 
insured from paying both coverage and 
liability fees, insurer complied with its 
duty to defend.

NO DUTY TO DEFEND WHEN 
INITIAL GRANT OF COVERAGE  
IS NOT TRIGGERED 

Trost v. Haack Homestead Insps., LLC, 
2020 Wisc. App. LEXIS 65 (Wisc. App.)

Homebuyers sued sellers after finding 
bat infestation and water intrusion. 
Seller’s liability insurer intervened, 
requesting determination on duty to 
defend. Court held there was no duty 
to defend. Buyers appealed. Held: The 
initial grant of coverage was not triggered 
under the policy as the allegations in 

the complaint do not allege that the 
sellers’ conducted resulted in property 
damage, a policy requirement. As such, 
there is no duty to defend.

LIMITATIONS  
OF ACTIONS
SAFE-PLACE STATUTE 
DOES NOT SAVE 
MESOTHELIOMA CLAIM 
FROM CONSTRUCTION 
STATUTE OF REPOSE

Nooyen v. Wis. Elec. Power Co., 2020 
Wisc. App. LEXIS 32 (Wis. App.)

Estate of worker diagnosed in 2016 
with injuries from asbestos exposure 
in 1970-73 sued owner of plants. 
Held: Action was barred by the 10-
year construction statute of repose. 
Exposure occurred during original 
construction of the plants; the safe-
place statute only applies to failures 
to repair and maintain property. The 
statute of repose is not retroactively 
applied. Although enacted after 
exposure, diagnosis occurred after 
enactment. Applying the statute 
did not violate constitutional right 
to a remedy. Statute a ltogether 
extinguished a right of recovery.
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MEDICAL 
MALPRACTICE
COMPLAINT COULD  
BE READ AS ALLEGING 
ORDINARY NEGLIGENCE

Young v. Hartford Hosp., 2020 Conn. 
App. LEXIS 78 (Conn. App.)

Plaintiff sued hospital after robotic 
surgical system camera fell on her. 
Court dismissed plaintiff’s complaint 
due to her failure to provide a certificate 
of good faith as required by the 
medical malpractice statute. Plaintiff 
appealed, claiming her complaint 
sounded in other actions as well. 
Held: Reversed. When a reading of 
complaint as drafted demonstrates 
the possibility of ordinary negligence 
rather than medical malpractice, the 
court must construe the allegations in 
the light most favorable to the pleader.

“NEVER EVENTS” AND 
“HOSPITAL ACQUIRED 
CONDITIONS” DO NOT 
DISPENSE WITH NEED  
FOR EXPERT TESTIMONY

Stuck v. Miami Valley Hosp., 2020 
Ohio App. LEXIS 105 (Ohio App.)

Decedent developed a pressure ulcer 
after being treated at hospital. Held: 
Conditions deemed “never events” or 
“hospital acquired conditions” did not 
constitute negligence per se, warrant a 
strict liability finding, establish res ipsa 
loquitur, or dispense with need to prove 
causation. Terms are part of federal law 
designed to reduce problem conditions 
by disallowing federal payments for 
services. Expert testimony is still needed 
to establish the standard of care.

PATIENT’S WITHDRAWAL  
OF CONSENT TO X-RAY 
LEADS TO BATTERY CLAIM

Zaleskas v. Brigham & Women’s Hosp., 
2020 Mass. App. Lexis 15 (Mass. App.)

Estate of terminal patient sued 
regarding x-ray technician’s failure to 
honor patient’s request to stop. Held: 
Treating patient without consent 
constitutes a medical battery. An 
effective withdrawal must: (1) be 
unmistakably coming from a lucid 
mind, and (2) be doable without injury 
to patient. Expert testimony is not 
needed to prove withdrawal of consent 
as to painful position. Further held: 
Claims of lack of informed consent, 
negligence, and wrongful death failed 
for lack of required expert testimony.

PHYSICIAN HAD DUTY  
TO WARN PATIENT OF RISKS 
OF AT HOME BIRTH

Romanelli v. Jones, 179 A.D.3d 851 
(N.Y. 2d Dept.)

Plaintiff’s decedent died during home 
birth. Plaintiff sued several defendants 
including an OB/GYN and his practice 
where plaintiff underwent blood 
tests and ultrasounds, including one 
performed two days before delivery. 
Plaintiff claimed defendants failed 
to advise against a home birth and 
asserted that a nurse midwife was 
not an appropriate care provider for a 
high risk pregnancy and labor. Lower 
court granted summary judgment to 
defendants. Held: It was within the 
scope of a physician’s duty to warn 
the decedent and the midwife of the 
enhanced risks of death in a plan 
to have a home vaginal birth after 
caesarian section. 

EXPERT FAILS TO STATE 
DEFENDANT’S NEGLIGENT 
ACT CAUSED INJURY

Hartung v. Agarwal-Antal, 2020 Ohio 
App. LEXIS 940 (Ohio App.)

Plaintif f sued dermatologist for 
permanent skin damage she claims she 
sustained after undergoing a chemical 
peel. Plaintiff’s expert testified that he 
could not state to a reasonable degree 
of medical probability that defendant’s 
negligent act caused plaintiff’s claimed 
injury. Trial court dismissed action. 
Held: Expert testimony was required 
to establish causation element of 
medical malpractice and informed 
consent claims.

NEGLIGENCE
WRITTEN LEASE DOES NOT 
CREATE DUTY OF CARE  
TO THIRD-PARTIES

Toni Raczkowski v. David J. McFarlane, 
AC 42024 (Conn. App.)

Plaintiff sued tenant and tenant’s 
landlord for negligence after being 
bitten by dog owned by tenant on 
leased property. Written lease permitted 
tenant to keep pets but required that 
the pet pose no threat as determined 
by landlord. Trial court concluded 
landlord did not owe plaintiff a duty of 
care on the basis of the lease between the 
landlord and tenant. Held: Affirmed. 
The lease did not require the landlord to 
investigate the behavioral propensities 
of the tenant’s dog and did not create 
a duty on the part of the landlord to 
third persons who might encounter the 
dog on the property. The landlord did 
not have control or possession over the 
property and, therefore, did not owe a 
duty of care to plaintiff.

CASE NOTES
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NO DUTY TO BAR  
PATRON BLINDED  
IN PARKING LOT FIGHT

Cavanaugh’s Sports Bar & Eatery, Ltd. v. 
Porterfield, 2020 Ind. LEXIS 248 (Ind.)

Patron was blinded in early morning 
fight in bar’s parking lot. Held in a split 
decision: The fight was unforeseeable, 
precluding a finding of duty. In context 
of duty, foreseeability considers the 
broad type of plaintiff and harm 
involved regardless of the facts involved. 
Actual or constructive knowledge 
of contemporaneous circumstances 
causing reasonable persons to recognize 
a likelihood of imminent harm is 
relevant. None existed. The dissent 
argues that prior incidents should be 
included in the analysis.

OFF-DUTY STATE TROOPER 
NOT PERSONALLY LIABLE 
FOR TRAFFIC ACCIDENT  
IN STATE VEHICLE

Burton v. Benner, 2020 Ind. LEXIS 
200 (Ind.)

Motorcyclist was injured when off-duty 
trooper in squad car tried to pass vehicle. 
Held: Trooper was not personally 
liable. For liability, employee’s conduct 
must be clearly outside the scope 
of employment. The officer could 
drive squad car off duty provided he 
maintained radio contact, responded 
to emergencies, carried a firearm, and 
conformed to a dress code. His driving 
provided an increased police presence. 
He complied with most requirements. 
Speeding could predictably arise from 
off-duty driving so as to be within 
proper scope of job.

ASSUMPTION OF RISK 
DEFENSE QUESTIONABLE 
FOLLOWING ACCIDENT  
AT ROLLER RINK

Huston v. Brookpark Skateland Social 
Club, Inc., 2020 Ohio App. LEXIS 
452 (Ohio App.)

Skater was injured when hit from 
behind by fast-moving skater. Held: 
Although the assumption of risk 
defense bars liability for negligence, 
second skater’s  conduct ra ised 
questions as to willful and wanton 
misconduct. He skated at a dangerous 
speed, and floor supervisor failed to 
take many opportunities to slow him.

OFF-DUTY EMPLOYEE 
IMMUNE FROM LIABILITY 
TO DRUNK TRESPASSER
 
Stroede v. Society Ins., LLC., 2020 
Wisc. App. LEXIS 14 (Wis. App.)

After drunk patron tried to return 
to bar, he was injured when off-
duty employee removed him. Held: 
Employee was immune from liability. 
Employee was a lawful occupant 
and so a possessor of land owing no 
duty to trespasser. Employee did 
not exhibit an intentional disregard 
for trespasser’s limited rights needed 
to invoke exception for willfully, 
wantonly, or recklessly causing injury.

NY LABOR LAW
HIGH COURT FINDS FACT 
ISSUES BASED ON ACTUAL 
CONDUCT OF WORKERS ON 
SITE DESPITE WORKSITE 
RULE TO CONTRARY

Biaca-Neto v. Boston Road II Housing 
Dev. Fund Corp., 2020 NY Slip Op 
01116 (N.Y.)

Worker mimicked co-worker and 
unhooked his safety belt and entered 
building being constructed via window 
cut-out. Worker fell and landed on 
scaffold, sustaining injuries and sued 
general contractor in tort. Defendant 
had standing order that workers were 
not permitted to enter the building in 
such fashion but plaintiff claimed he 
was unaware of this. Held: A triable 
issue of fact exists as to whether 
plaintiff knew he was expected to use 
the safety devices provided to him 
given apparent accepted practice of 
unhooking and entering through 
window cut-outs. 

TORTS
“NO SUGAR ADDED” 
MEANS WHAT IT SAYS AND 
IS NOT DECEPTIVE

Shaeffer v. Califia Farms, 44 Cal.
App.5th 1125 (2d Dist.)

Plaintiff sued defendant alleging 
violation of the unfair practices act, 
consumer legal remedies act and false 
advertising law after she purchased 
tangerine juice, which contained a label 
that said, “no sugar added.” Plaintiff 
claimed she bought the juice because 
her kids liked to eat tangerines and 
because she was diabetic. The question 



clausen.com 25

before the court was whether, if a label 
accurately states a product has no sugar 
added, a reasonable consumer would 
believe similar products do contain 
sugar, rendering the label deceptive. 
Held: While labels matter, the plaintiff’s 
theory required the consumer to make 
an inferential leap in believing that 
the “no sugar added” label suggested 
other products contained sugar. The 
reasonable consumer was not likely 
to make this inferential leap and, 
therefore, the plaintiff’s claims failed 
as a matter of law.

JUDICIARY LAW  
CLAIM REQUIRES DECEIT  
OR COLLUSION

Bill Birds, Inc. v. Stein Law Firm, P.C., 
2020 NY Slip Op 02125 (N.Y.)

Pla intif fs brought cla im under 
Judiciary Law § 487 against their 
former attorneys, alleging the attorneys 
induced them to bring a meritless 
intellectual property lawsuit in order to 
generate a legal fee. Trial court dismissed 
action. Held: Affirmed. Judiciary law 
claim requires more than allegations 
of negligence such as might be enough 
for legal malpractice claim. Plaintiffs 
needed to, and failed to, allege that the 
attorneys engaged in deceit or collusion 
during the course of the underlying 
federal intellectual property lawsuit.

ADHESIVE FAILURE 
SUPPORTS STATUTORY 
BUT NOT COMMON LAW 
MISREPRESENTATION CLAIM

Hinrichs v. Autovation Ltd., 937 
N.W.2d 37 (Wis.)

After adhesive failed to hold skylights 
to vehicle roofs, installer sued chemical 
manufacturer for common law and 
statutory misrepresentation. Held: 
Common law claim failed under the 
economic loss doctrine barring tort 
remedies because of disappointed 
consumer expectations. The fraud-
in-the-inducement exception was 
inapplicable to misrepresentation not 
extraneous to the contract. The other-
property exception was inapplicable 
where adhesive was integrated into 
the skylights. Further held in a split 
decision: The doctrine was inapplicable 
to the statutory misrepresentation 
claim. An individual qualifies as the 
“public” provided a relationship did 
not exist between the parties.

CASE NOTES



26 clausen.com

Stamford, Connecticut

is proud to announce the opening  
of an additional office location

68 Southfield Avenue,  
2 Stamford Landing Suite 100
Further expanding Clausen Miller’s presence in the Northeast 
and its ability to serve its clients in the tri-state area

Visit us at clausen.com
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Tampa
&Orlando

is proud to announce the opening of 
additional office locations in Florida

4830 West Kennedy Boulevard, Suite 600

            618 East South Street, Suite 500

Further expanding Clausen Miller’s presence in the Southeast 
and its ability to serve its clients in this region

Visit us at clausen.com

68 Southfield Avenue,  
2 Stamford Landing Suite 100
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