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e dispense with our usual Sidebar this issue in light of the rapidly 
changing legal landscape involving numerous coronavirus issues impacting 
various areas crucial to our clients, colleagues and friends in the insurance 
and defense industries. 
 
We instead want to report that Clausen Miller stands ready to assist our 
clients in answering their most pressing questions, concerns, coverage and 
claims handling issues as they arise. Our Chicago, New York, California, 
Florida, New Jersey, Connecticut, Indiana and Wisconsin office attorneys 
continue to provide the national, regional and local legal expertise for which 
we are known, whether we are working in the office or remotely from home. 

We have been retained by various national insurance companies to be part 
of their “coronavirus task forces”. We are advising them on wide-ranging 
insurance coverage opinions on various claims scenarios under different kinds 
of policies such as commercial general liability, Directors and Officers, first 
party property, and professional liability coverage. We will also be advising 
our friends in the industry on trial and appellate litigation strategies to defend 
against casualty and professional liability claims arising from this coronavirus 
outbreak. We have been engaged to consider various subrogation strategies to 
effectuate loss recoveries as they are needed. We are also monitoring legislative 
developments at the federal, state and local levels as the government navigates 
the health, safety, and economic impact of this pandemic. 
 
Clausen Miller has established its own task force of members from our various 
practice groups to assist our friends in the insurance and defense industries 
to meet the evolving needs this coronavirus crisis presents, including the 
first-party property task force discussed within this issue of the CM Report. 
Do not hesitate to call on us if we may be of assistance to you.
 
Stay well!
 
Dennis D. Fitzpatrick
President

W
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The Superior Court of New Jersey 
reversed the grant of summary 
judgment to the Insureds, Robert 
Cusamano and Julie Marzanao, finding 
the policy language outlining covered 
perils was clear and any ambiguity 
with the exclusions could not create 
coverage. Robert Cusamano, et al. v. 
New Jersey Insurance Underwriting 
Association, Docket No. A-1704-
18T2, Superior Court of New Jersey 
Appellate Division (March 3, 2020). 
The Court rejected the Insureds’ 
attempt to make the policy exclusions 
language ambiguous because it did 
not specifically exclude water which 
leaked from a pipe.

New Jersey Insurance Underwriting 
Association issued a “named perils” 
insurance policy to Plaintiffs, Robert 
Cusamano and Julie Marzano, to 
insure their duplex in Ventnor, 
New Jersey. The Policy listed the 
covered perils as fire or lightning, 
internal explosion, windstorm or hail, 
explosion, riot or civil commotion, 
aircraft, vehicles, smoke, volcanic 
eruption, vandalism or malicious 
mischief.  Water  damage was 
specifically excluded in the general 
exclusions section of the Policy and 
was defined as flood or surface water, 
water which backs up through sewers 
or drains and water below the surface 
of the ground which seeps or leaks 
through a building. 

The Insureds used the first floor of 
their duplex in Ventnor as a summer 
vacation home and rented out the 
upper floor. In July, 2017, the Insureds 
discovered water dripping out of the 
kitchen cabinets and covering the 
floor. Upon further inspection, a 
large bubble was detected in the 
kitchen ceiling. The Insureds called 
a plumber who determined the leak 
was coming from a rotted connection 
in the drain line from the tub in the 
apartment above. 

On September 11, 2017, Defendant, 
New Jersey Insurance Underwriting 
Association, denied coverage to the 
Insureds stating that water was not 
a named peril under the Policy. The 
Insureds filed a Complaint against 
Defendant claiming that water 
damage was covered by the Policy 
and that Defendant acted in bad 
faith by denying their claim. The 
Insureds requested an award of 
compensatory and punitive damages. 

On September 25, 2018, the trial 
court denied Defendant’s motion 
for summary judgment and found 
that there was an ambiguity in the 
exclusions of the Policy in that 
damages from water leaking from 
pipes was not specifically excluded. 
Due to this ambiguity, the trial 
court held that the Insureds had a 
reasonable expectation that they were 

A New Jersey Appellate Court Finds 
Ambiguity In The Exclusions Section 
Of A Policy Cannot Create  
Coverage For An Unlisted Peril
by Ryan J. Weber

Ryan J. Weber
is an associate at Clausen Miller P.C. 
who graduated magna cum laude 
from Ohio University with a BBA in 
Finance. He received a scholarship 
to New York Law School where he 
received his J.D. with honors and was 
a member of both the law review and 
the Center for Professional Values. At 
Clausen Miller, Ryan focuses on both 
coverage and defense work in general 
and product liability.
rweber@clausen.com

COVERAGE
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covered for these type of damages 
under a homeowner’s insurance 
policy. The Insureds then filed their 
own summary judgement motion 
which the trial court granted on 
December 8, 2018. The trial court 
found that the Policy did cover the 
Insureds’ claim and awarded the 
Insureds $9,061.97 plus costs.

On appeal, the New Jersey appellate 
court first reviewed the standard for 
granting or denying a motion for 
summary judgment, and employed 
the same standard used by the motion 
judge. The Court then reviewed some 
general principles for interpreting 
insurance contracts and recognized 
that a genuine ambiguity only arose 
when the language of the policy 
was so confusing that an average 
policyholder could not determine if 
there was coverage. The Court stated 

that if an ambiguity is found in the 
insurance contract, the contract 
must be interpreted to correspond 
with the reasonable expectations of 
the insured. 

The Court next addressed the Insureds’ 
argument that the trial court was 
correct in finding the Policy was 
ambiguous as to the general exclusions 
section. On appeal, the Insureds 
argued that the Policy gave narrow 
definitions for excluded losses which 
left out water damage from leaking 
pipes. The Insureds claimed this 
omission blurred the boundaries of 
where coverage began or ended. The 
Court disagreed.

The Court found that the covered 
perils listed in the Policy defined 
the boundaries of coverage and that 
the exclusions only served to limit 

that coverage. The Court stated that 
as a basic principal, exclusion clauses 
subtract from coverage rather than 
grant it. The Court held the Policy 
was clear in that the insured perils 
section did not include water damage 
and therefore, there was no reason for 
the trial court to consider the policy 
exclusions. The Court reversed the trial 
court’s orders denying Defendant’s 
summary judgment motion and 
granting the Insureds’ summary 
judgment motion. The Court then 
dismissed the Insureds’ Complaint. 

Learning Point: The appellate court 
was clear that exclusion sections limit 
coverage and cannot create coverage 
based on ambiguity. Insurers can 
avoid these issues by creating 
inclusive policy language that is clear 
and unambiguous. 
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In Tolotti v United Servs. Auto. Assn., 
No. A-4102-18T4 N.J. Super. Unpub. 
LEXIS 371 (Super. Ct. App. Div 
Feb. 21, 2020), the appellate court 
held that each exclusion is meant 
to be read in line with the insuring 
agreement and independent of every 
other exclusion. Therefore, where one 
policy exclusion applies there is no 
coverage under the Policy, regardless 
of any inferences of coverage made 
in another exception or qualifications 
found in another exclusion.

Joseph Tolotti (“Toletti”) was sued by 
an individual claiming that Tolotti’s 
negligent operation of a golf cart 
caused him injuries. On the date of 
the accident, Tolotti had an active 
New Jersey Standard Auto Policy 
with United Services Automobile 
Association (USAA) (hereinafter the 
“Policy”). Within the Policy, Tolotti’s 
pickup truck was identified as the 
covered vehicle. The golf cart was not 
identified in the declaration page as a 
covered vehicle under the Policy, and 
Tolotti never made a request to add 
the golf cart to the Policy.

To lo t t i  sought  de f ense  and 
indemnification for the golf cart 
accident from USAA under the Policy. 
USAA denied coverage as the golf 
cart was not a covered auto under 
the Policy. Tolotti commenced a 
declaratory judgment action in the 
Superior Court of New Jersey, Law 

Division, Cumberland County, seeking 
coverage for the golf cart accident. 

At the trial court level, Tolotti successfully 
argued that the juxtaposition of two 
clauses found in the “Exclusions” section 
of the Policy created an ambiguity, 
which must be resolved against USAA 
and in favor of coverage.

The two clauses in question state in 
pertinent part: 

B. 	 We do not provide Liability 
Coverage for the ownership, 
maintenance, or use of:

 
1.	 Any vehicle, other 
	 than your covered auto, 

unless that vehicles is: 
 . . . .

 c. 	 A miscellaneous 
vehicle having at 

	 least four wheels[.] 
 . . . . 

	 2.	 Any vehicle, other than 
your covered auto, that 
is owned by you, or 
furnished or available 

	 for your regular use.

The Policy definition of  “miscellaneous 
vehicle” included “a motorcycle, 
moped or similar type vehicle; motor 
home; golf cart [emphasis added], 
snowmobile; all-terrain vehicle; or 
dune buggy.”

New Jersey Superior Court  
Holds That Exclusion Precludes 
Coverage For Golf Cart Accident
by Yesy A. Sanchez

Yesy A. Sanchez
is an associate in Clausen Miller’s New 
York office. He focuses his practice on 
the defense of personal injury, premises 
liability, and other tort cases. As a 
litigator, Yesy has argued cases in the 
Bronx, Queens, Kings, and New York 
County. As a trial attorney, Yesy has 
tried cases in Queens and New York 
County, as well as the United States 
District Court for the Eastern District 
of New York. 
ysanchez@clausen.com
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Tolotti argued that under the first 
exclusion, B(1), the golf cart was 
covered since the golf cart was 
defined as a “miscellaneous vehicle” 
under the Policy. However, under 
the second exclusion, B(2), coverage 
was denied since the golf cart was 
a vehicle other than the covered 
auto, in this case the pickup truck, 
which was owned by the Insured or 
furnished for his use. USAA moved for 
summary judgment claiming that there 
was no coverage as both exclusions were 
clear and unambiguous. 

The trial court denied USAA’s 
motion for summary judgment and 
reconsideration. At the time of trial, 
the court entered an order in favor of 
Tolotti holding that its prior orders, 
including the order which resolved 
the ambiguity in favor of Plaintiff, 
were dispositive of the legal issues 
and that no material issues of fact 
existed. The trial court held that the 
golf cart was covered under the Policy. 
Additionally, the trial court awarded 
Tolotti attorneys’ fees and costs. USAA 
appealed the trial court’s decision. The 
appellate court reversed. 

In the instant appeal, USAA argued 
that each exclusionary clause was clear 
and unambiguous. The appellate court 
noted that neither party claimed that 
either exclusion B(1) or B(2), taken 
individually, were ambiguous. Rather, 
the issue was whether the reading of the 
two clauses together created a genuine 
ambiguity concerning the extent of 
coverage under the Policy. The appellate 
court held that there was no coverage for 
the golf cart accident under the Policy as 
the two clauses, taken individually, were 
clear and unambiguous.

In overturning the trial court, the 
appellate court relied on two settled 
principles of insurance law. First, 
only genuine ambiguities are subject 
to the “doctrine of ambiguity,” 
which results in interpretation of 
the ambiguity against the carrier. 
As the court explained, a genuine 
ambiguity arises where the phrasing 
of the policy is “so confusing that the 
average policyholder cannot make out 
the boundaries of coverage.” 

Second, each exclusion is meant to 
be read in line with the insuring 
agreement and independent of every 
other exclusion. Therefore, if any one 
exclusion applies there should be no 
coverage, irrespective of inferences 
that may be argued on the basis of 
exceptions or qualifications found 
in other exclusions. In that regard, 
exclusion B(2) is unambiguous in 
that there is no coverage for vehicles 
not listed in the declaration page, 
which are owned by the Insured or 
furnished for his use. As such, the 
golf cart is excluded and there is no 
coverage for the golf cart accident. 

Learning Point: Exclusionary 
language must be clear and precise 
to avoid falling into the “doctrine 
of ambiguity.” While the carrier lost 
at the trial court level, the appellate 
court reversed the ruling by relying on 
a fundamental principle of insurance 
law which required the Court to 
interpret each exclusion separately. 
Therefore, in order to eliminate this 
issue, language should be included 
in each policy which indicates that 
where one exclusion applies there can 
be no coverage irrespective of other 
language contained in the Policy. 
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FIRST-PARTY 
PROPERTY

As COVID-19 continues to impact 
all corners of the globe, we are not 
simply throwing together blurbs for 
Twitter, but rather carefully listening 
to the needs of our clients who are 
already facing insurance claims 
arising out of the Coronavirus.

To ensure that our clients receive 
consistent, efficient, and sound legal 
advice, Clausen Miller launched a 
First-Party Property COVID-19 
Task Force to answer to the specific 
needs of all property insurers who 
write insurance in the U.S.

Our Task Force attorneys have 
represented insurers everywhere in 
connection with some of our time’s 
greatest catastrophes: 9/11, the 2005 
Hurricane Season, Superstorm Sandy, 
and Hurricanes Maria, Harvey, Irma, 
and Michael, to name but a few. 
Through our collective experience, 
and our strategic geographic presence 
throughout the U.S., we are uniquely 
poised to assist the insurance industry 
to navigate any and all claim issues 
which may present from this worldwide 
pandemic.

Our priority continues unabated: to 
provide our clients with exceptional 
legal services and focus our collective 
efforts to our clients’ advantage in 
response to COVID-19.

We hope you are staying safe, 
maintaining good health, and 
adjusting well to our shared new 
realities. Please do not hesitate to reach 
out to us with questions or if we may 
be of assistance. Our Task Force may 
be reached at covid19taskforce@
clausen.com. 

Clausen Miller’s First-Party Property 
COVID-19 Task Force

Chicago
Dennis D. Fitzpatrick 
handles first-party property 
insurance, coverage, defense and 
subrogation matters.

Amy R. Paulus is the Liability 
Coverage and Reinsurance 
Practice Group Leader.

Sava A. Vojcanin is coverage 
and litigation counsel whose 
practice focuses on resolving 
high-exposure property 
insurance matters. 

Mindy M. Medley has a 
national insurance coverage and 
litigation practice, and regularly 
advises single insurers and 
markets on complex insurance 
coverage matters.

Erin E. Pellegrino concentrates 
her practice in the areas of 
insurance coverage and first-
party property.

Celeste A. Hill has experience 
handling complex matters 
representing commercial property 
insurers in bad faith litigation.

Margaret H. Fahey primarily 
divides her practice between 
construction litigation and 
insurance coverage.

James R. Swinehart specializes 
in first-party property coverage 
and litigation throughout the 
United States.

Melinda S. Kollross specializes 
in post-trial and appellate litigation 
for savvy clients nationwide.

Joseph J. Ferrini serves as 
appellate counsel at trials 
around the country, providing 
support to trial attorneys 
as needed and helping with 
preservation efforts.

New York/New Jersey
Courtney E. Murphy practices 
in the areas of first-party 
property insurance, insurance 
coverage litigation, casualty 
liability, products liability and 
professional liability matters.

Eric T. Krejci deals primarily 
with civil litigation involving 
first-party property coverage, 
reinsurance, products liability 
and casualty/liability defense.

Thomas D. Jacobson practices 
first-party property, liability 
insurance coverage and subrogation.

Dawn M. Brehony is a litigation 
attorney who represents domestic 
and foreign insurers in complex 
coverage matters involving all 
aspects of general liability.

Florida
Anne E. Kevlin has insurance 
litigation, regulatory, and 
management experience from 
private law practice as well as in-
house roles with insurance entities.

California
Mike W. Goodin concentrates 
his practice on complex 
commercial, construction and 
tort litigation matters in both 
Federal and State Courts.
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Recently, the Supreme Court in New 
Jersey held that third-party defendants 
are subject to contribution claims filed 
against them, unless a meritorious 
right to a dismissal exists against them. 
Samuel Mejia v. Quest Diagnostics, 
Inc., No. A-88-18 (Decided March 
16, 2020). This matter arose out of 
a medical malpractice action alleging 
failure to detect cervical cancer. Plaintiff, 
Samuel Mejia, filed this action on 
behalf of decedent Tania Mejia, against 
Quest Diagnostics, and served an 
Affidavit of Merit against Quest. 
Defendant, Quest, filed a Third-
Party Complaint against Dr. Jacinto 
Fernandez (Tania’s gynecologist), 
and Dr. Simon Santos (Tania’s 
family practitioner), for contribution 
and common-law indemnification. 
Fernandez demanded that Quest 
serve an Affidavit of Merit, while 
Quest filed a motion for an order 
declaring Quest would not be 
required to serve an Affidavit of 
Merit for third-party claims. The 
motion was unopposed, and the 
Court granted Quest’s motion. 
Plaintiff did not name Dr. Fernandez 
as a defendant. Quest later served 
an expert report stating Fernandez 
deviated from the standard of care.

For some background on the issues 
in this matter, the Affidavit of Merit 
Statute in New Jersey (N.J.S.A. 

2A:53A-27) requires a plaintiff in a 
professional malpractice action to file 
an Affidavit from an appropriately 
licensed person attesting that the 
defendant’s actions fell below the 
applicable standard of care. This must 
be filed within 60 days following the 
Answer, but may be extended one 
term of 60 days by the Court, for 
a total of 120 days. After the 120 
days, the professional defendant can 
move to be dismissed from the case. 
The purpose of this statute is to weed 
out frivolous and meritless lawsuits 
against licensed professionals. Licensed 
professionals include doctors, attorneys, 
engineers, architects, accountants and 
insurance producers.

Additionally, claims for contribution 
and indemnification are common 
third-party claims. They are two 
ways in which a defendant can sue 
other parties to pay for some or all 
of the damages. Contribution allows 
one defendant to sue for a portion of 
the damages, while indemnity allows 
a defendant to sue other parties for 
the entire amount of damages alleged 
by a plaintiff. As to claims that fall 
under the Affidavit of Merit statute, 
the Appellate Court in New Jersey 
has held that no Affidavit of Merit 
is required for third-party claims for 
contribution and indemnification 
against another professional also 

Licensed Professionals Named  
Only As Third-Party Defendants 
Must Still Participate At Trial, Unless 
Previously Dismissed On The Merits
by Marisa G. Michaelsen

Marisa G. Michaelsen
is an associate in Clausen Miller P.C.’s 
New Jersey and New York offices, whose 
focus includes professional liability, 
real estate litigation, premises liability, 
products liability, personal injury defense, 
commercial litigation, and general 
liability matters. Marisa sharpened 
her legal skills as a law clerk at Clausen 
Miller where she worked alongside 
attorneys in researching and drafting 
memoranda on numerous legal issues 
in preparation for litigation, including 
motions to the court.
mmichaelsen@clausen.com
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subject to the statute, as the third-
party claim is found to be a derivative 
of the original plaintiff’s claim against 
the third-party plaintiff.

In this matter, Fernandez filed a 
motion seeking to be treated ‘as the 
defendants were treated in’ Jones 
v. Morey’s Pier, Inc., 230 N.J. 142 
(2017), and Burt v. West Jersey Health 
Systems, 339 N.J. Super. 296 (App. 
Div. 2001), two cases in which 
third-party defendants were relieved 
from participating at trial, yet the 
remaining defendants were entitled to 
present evidence of their negligence. 
Fernandez sought to insulate himself 
from participating at trial, while also 
having Plaintiff’s recovery reduced 
based on liability apportioned to him.

The Court held that third-party 
defendants are subject to contribution 
claims filed against them, unless 
a right of dismissal exists as to the 
claims against them. The Court 
found that in Burt, the defendant 
was previously dismissed because an 
Affidavit of Merit was required, and 
the plaintiff failed to timely serve 
one on the defendant. In Jones, the 
third-party defendant was barred 
from the suit pursuant to the notice-
of-claims provision within the Tort 
Claims Act. However, the Court in 
this matter distinguished both cases, 
asserting that the defendants in Burt 
and Jones were previously dismissed 
on the merits. Here, there was no 
basis for dismissal of Fernandez, as 
he was still an active party. Fernandez 
had not presented a meritorious right 
to dismissal, and therefore must 
participate at trial.

The Court held that a trial is necessary 
with all active parties (including third-
party defendants) to determine the 
allocation of percentage of negligence 
to each defendant. Although Plaintiff 
did not sue Fernandez directly, his 
participation is necessary to enable 
the trier of fact to allocate fault.

Learning Point: This holding is 
important for professional negligence/
malpractice cases. An Affidavit of 
Merit is not always necessary for 
parties asserting third-party claims 
against a professional defendant for 
contribution and indemnification, 
which are common third-party 
actions. Furthermore, the trier of fact 
will be able to allocate a percentage 
of negligence to each defendant, even 
if a plaintiff did not assert a direct 
claim against them, thus requiring 
participation at trial. 
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Recently, the First Department 
clarified the standard for obtaining 
social media discovery in the state 
of New York in Caserta v. Triborough 
Bridge & Tunnel Auth., 2020 N.Y. 
App. Div. LEXIS 1157 (February 
18, 2020). Although social media 
usage is widely popular, its discovery 
has had limited judicial clarification; 
thus, it has been a contentious issue 
between adversaries. 

In Caserta, Defendants made a 
motion for a so-ordered subpoena 
seeking discovery which included 

“photographs, videos, and other social 
media postings regarding plaintiff’s 
social and recreational activities 
that might contradict his claims of 
disability….” N.Y. App. Div. LEXIS 
at 1157. The lower court entered an 
order compelling access to Plaintiff’s 
social media accounts “only to 
the extent of directing plaintiff to 
provide ‘those items which show or 
discuss plaintiff attending and/or 
performing in concerts or playing 
musical instruments since March 
6, 2015.’” Id. On appeal, the First 
Department unanimously modified 
this motion and granted Defendant 
access to Plaintiff’s social media records 
without subject matter limitation. 
The First Department further stated 
that the lower court’s limitation of 

“disclosure only of posts regarding 
musical events and performances was 
unduly restrictive.” Id. at 1158.

Prior to this clarification, the 
controlling law on this issue was 
Forman v. Henkin, 30 N.Y.3d 656 
(2018). In Forman, the Court of 
Appeals held that only social media 
discovery relevant to a plaintiff ’s 
claim of disability can be accessed 
by a defendant. A defendant’s 
entitlement to social media discovery 
hinged on the defendant proving 
that the plaintiff ’s social media 
posts contained subject matter that 
is relevant to a plaintiff’s specified 
injuries, for example by the plaintiff 
testifying at a deposition that such 
photographs or posts existed. This 
created a situation where a defendant 
had to prove the existence of specific 
subject matter in social media posts 
that were not yet obtained, which 
resulted in social media records 
being difficult for a defendant to get 
without unnecessary and expensive 
motion practice.

L e a r n i n g  Po i n t :  T h e  Fi r s t 
Department’s decision in Caserta 
broadened a defendant’s ability to 
obtain social media discovery and 
is more consistent with New York’s 
history of liberal discovery standards. 
The Caserta Court’s decision to not 
limit social media discovery to a 
specific subject matter will surely 
advance a defendant’s ability to 
obtain a plaintiff ’s social media 
records, and in turn will allow 
defense counsel to more efficiently 
and effectively defend their clients. 

The Advancement Of Social Media 
Discovery In New York State: Subject 
Matter Limitation No Longer Necessary
by Lisa M. Shiderly 

Lisa M. Shiderly
is an associate at Clausen Miller’s New 
York office. She focuses her practice 
on the defense of claims involving 
personal injury, professional liability, 
construction litigation, premises 
liability, products liability, New York 
Labor Law, and general negligence 
matters. Prior to joining Clausen Miller, 
Lisa worked as an Associate at New York 
City-based insurance defense law firms 
where she represented a wide range of 
clients against general negligence and 
other tort claims.
lshiderly@clausen.com
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The Second Appellate Division 
of the New York State Supreme 
Court reversed the trial court’s 
order denying summary judgment 
to the Defendant insurer, Star Net 
Insurance Company (“Star Net”), 
and found that all the claims against 
it arose from one occurrence under 
the terms of its Policy, but that it was 
premature to determine whether a 
settlement in the subrogation action 
brought by State Farm Fire and 
Casualty Company (“State Farm”) 
diminished the available funds from 
which the Insured, Plaintiff Richard 
Bennett (“Homeowner”), could be 
compensated if his suit is successful. 
Bennett v State Farm Fire & Casualty 
Company, 2020 NY Slip Op 01901 
[Mar. 18, 2020]. 

In May, 2011, a landscaper severed 
an underground fuel oil line while 
performing sprinkler repairs at 
a home. Shortly thereafter, the 
Homeowner’s heating oil provider 
delivered approximately 700 gallons 
of oil and because the underground 
fuel oil line was severed, a large 
quantity of the heating oil leaked 
into the ground on the Homeowner's 
property. The Homeowner’s insurer, 
State Farm, paid for remediation 
and the related claim made by the 
New York State Department of 
Environmental Conservation. The 
Homeowner sued, among others, the 

landscaper and its insurer, Star Net, 
and State Farm, seeking to return 
the home to its original condition 
before the line was severed and the 
subsequent spill. While the action 
was pending, State Farm commenced 
a subrogation action against the 
landscapers and its insurer, Star 
Net, to recover for the remediation 
expenses it paid on the Policy. In 
December, 2016, State Farm settled 
with Star Net for $470,000. As a 
result of the settlement with State 
Farm, Star Net moved for summary 
judgment in the Homeowner’s 
claim against it claiming that the 
claims by both State Farm and the 
Homeowner resulted from a single 
occurrence under the Policy, and that 
the settlement reduced the available 
funds under the landscapers’ policy 
for the claim by the Homeowner by 
the settlement amount.

The lower court denied Star Net’s 
claim that the facts and circumstances 
of the case constituted a single 
occurrence as dictated by the Policy. 
The court agreed that when Star Net 
paid on the related Subrogation 
claim made by State Farm, the 
available funds under its Insured’s 
(the landscaper’s) Policy to settle 
the claim by the Homeowner was 
reduced by the settlement amount. 
Both Defendant Star Net and the 
Plaintiff Homeowner appealed.

New York Appellate Court  
Clarifies The Relationship Between  
Subrogation And Insured’s Claims
by Elizabeth Zakheim

Elizabeth Zakheim
is an associate in the New York office of 
Clausen Miller P.C. in the  subrogation 
department. Before pursuing legal studies, 
she had a career in communications 
and advocacy, most recently as Press 
Officer for the New York City Fire 
Department (FDNY). At Brooklyn 
Law School, Elizabeth was a member of 
the Brooklyn Journal of International 
Law and interned with the United 
States Attorney Office for the Eastern 
District of New York’s Civil Division, 
Justice Leventhal of New York State’s 
Second Appellate Division, and United 
States Magistrate Judge Ramon E. Reyes, 
Jr. in the Eastern District of New York. 
ezakheim@clausen.com
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On appeal, the Appellate Court 
initially addressed the coverage 
dispute in order to determine whether 
both State Farm and the Homeowner’s 
claim arose from the same occurrence 
under the landscapers’ policy with 
Star Net. In New York, the courts 
rely on the language of the policy 
and “[un]ambiguous provisions of 
an insurance contract must be given 
their plain and ordinary meaning”, 
and views determining what qualifies 
as an occurrence is not a question 
of fact but rather a question of law 
for the Court to resolve.” Id. at *4-5. 
The Policy issued by Star Net to the 
landscaping company defined an 

“occurrence” as “an accident, including 
continuous or repeated exposure to 
substantially the same general harmful 
conditions.” Id. at *5. The Appellate 
Court concluded that according to the 
unambiguous language of the Policy, 

severing the underground fuel line 
and the ongoing consequences of 
that action—the oil spill—were one, 
single occurrence under the terms in 
the Policy, reversing the lower court’s 
decision on this matter.

Next, the Appellate Court examined 
and rejected Star Net’s argument that 
the sum that it paid to settle State 
Farm’s subrogation claim reduced 
the available policy proceeds by the 
amount of the settlement. The Court 
concluded that Star Net’s argument 
was premature, because there was 
no decision about whether Star 
Net, the landscapers or both were 
liable to the Homeowner nor the 
amount of any damages. Therefore, 
Star Net failed to establish that it is 
entitled to “offset any liability” to the 
Homeowner based on its settlement 
with State Farm. Id. at 7-8. Not until 

the issue of the extent of damages 
owed to the Homeowner by Star 
Net and the basis was determined, 
is it appropriate to consider whether 
the funds paid in the settlement with 
State Farm should be considered a 
payment towards those damages.

Learning Point: In New York, a 
subrogation claim and a claim by 
the insured arising from the same 
incident or occurrence (as defined by 
the policy) are separate and distinct, 
and need to be approached as such. 
When an insurer pursues subrogation, 
it is important to obtain a joint 
prosecution agreement (JPA) with 
the insured whenever possible, this 
document can maintain a functioning 
relationship by clearly defining and 
coordinating your respective claims 
and how they interact. 

SUBROGATION
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WORKERS’
COMPENSATION

In the Matter of the Claim of Thomas 
Johnson v. City of New York, Workers’ 
Compensation Board, 2020 NY 
Slip Op 00903 (App. Div., 3d 
Dept., February 6, 2020), the Third 
Department was asked to determine 
whether a Workers’ Compensation 
claimant is entitled to a separate 
schedule loss of use (“SLU”) award 
for a statutorily-enumerated member 
for a separate body part regarding 
injuries sustained in a separate 
accident. The Third Department 
affirmed the decision of the Workers’ 
Compensation Board, which ruled 
that the claimant’s SLU awards of 
the legs must be reduced by his prior 
SLU awards of the legs, regardless of 
which parts of the leg were injured.

In February, 2006, the claimant, 
Thomas Johnson, a patient-care 
technician, sustained work-related 
injuries when he slipped on snow 
and fell to the ground while exiting 
a hospital bus. His claim for 
Workers’ Compensation benefits was 
established for injuries to both knees, 
for which he ultimately underwent 
right knee arthroscopy in 2008 and a 
left knee replacement in April, 2016.

In November, 2009, the claimant 
sustained work-related injuries in a 
subsequent accident, and his claim 

for Workers’ Compensation benefits 
was established for injuries to his neck, 
back, right shoulder and both hips. 
As a result of the November 2009 
work-related injuries, in January, 
2016, the claimant was awarded a 
50% SLU of his left leg and a 52.50% 
SLU of his right leg.

After the January 2016 award, and 
further litigation with regard to the 
issue of permanency with regard 
to the February 2006 accident, a 
Workers’ Compensation Law Judge 
(“WCLJ”) found that claimant 
sustained an 80% SLU of his left 
leg and a 40% SLU of his right leg. 
However, given that the claimant 
had previously received SLU awards 
for the injuries sustained in 2009, 
the WCLJ ultimately reduced the 
80% SLU of the left leg by the prior 
50% SLU award for the left leg, and 
reduced the 40% SLU of the right leg 
by the prior 52.50% SLU award for 
the right leg. The reductions resulted 
in a SLU of 30% for claimant’s left 
leg and a 0% SLU for the right leg.

The Board upheld the determination 
of the WCLJ and found that the 
claimant's injuries to his hips and 
knees are not eligible for separate 
SLU awards because they are both 
included in SLU awards for the legs. 

Appellate Court Determines Whether 
Claimant Is Entitled To An Additional 
Schedule Loss Of Use Award For 
Different Portions Of The Same Body 
Part In A Separate Accident
by Ian T. Williamson

Ian T. Williamson
is a senior associate in the New 
York office of Clausen Miller P.C., 
where his areas of practice include 
premises liability, labor law, property 
damage, automobile accidents and 
construction. Prior to joining Clausen 
Miller, Ian defended a major utility 
company in bodily injury cases 
relating to construction site, premises 
liability and automobile accidents. 
He also has extensive experience 
representing defendants in New York 
State asbestos litigation.
iwilliamson@clausen.com
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WORKERS’
COMPENSATION

As such, the Board determined that 
claimant's present SLU awards must 
be reduced by his prior SLU awards, 
regardless of which non-member 
parts of the leg were injured. The 
claimant appealed.

Pursuant to Workers’ Compensation 
Law, SLU awards are “not given 
for particular injuries” (Matter of 
Genduso v. New York City Dept. of 
Educ., 164 A.D.3d at 1510; see 
New York State Guidelines for 
Determining Permanent Impairment 
and Loss of Wage Earning Capacity 
§ 1.5 at 10 [2012] [the Guidelines]), 
but they are made to compensate 
an injured worker for his or her loss 
of earning power or capacity that 
is presumed to result from long 
term damage of a covered body 
part. “The amount of an SLU award 
is based upon the part that was 
injured and the degree of impairment 
sustained; it is not allocable to any 
particular period of disability and 
is independent of any time that the 
claimant might lose from work.” See 
Matter of Taher v. Yiota Taxi, Inc., 162 
A.D.3d at 1289; Matter of Keselman v. 
New York City Tr. Auth., 18 A.D.3d 
974, 976 [2005].

In reaching its decision, the Third 
Department notes that neither 
Workers’ Compensation Law § 15(3) 
nor the Guidelines lists the knee or 
the hip as a statutorily-enumerated 
member of “as body parts or members 
lending themselves to separate SLU 
awards.” Matter of Genduso v. New 
York City Dept. of Educ., 164 A.D.3d at 
1510; see New York State Guidelines 
for Determining Impairment and 
Loss of Wage Earning Capacity, 
Chapter 3, at 25-28, 43 [2012]. 

The Third Department agreed with 
the Board’s determination that 
impairments to these body parts 
or extremities are encompassed by 
awards for the loss of use of the leg, 
which is the applicable statutorily-
enumerated body member.

The Third Department noted that 
to authorize separate SLU awards 
for a body member’s subparts is not 
authorized by statute or the Guidelines, 
and amounts to a monetary windfall 
for a claimant that compensates

him or her beyond the degree of 
impairment actually sustained to the 
statutorily-enumerated body member.

Learning Point: In evaluating a 
Workers’ Compensation claim, the 
insurance carrier should immediately 
determine if a claimant had any prior 
accidents that resulted in SLU awards 
associated with the same statutorily-
enumerated member. If so, it should 
then ensure that any potential SLU 
award is adjusted accordingly by the 
prior award. 
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CM NEWS

ROBERT STERN PRESENTS  
FIRE SCENE PRESERVATION AND SUBROGATION 
WEBINAR WITH ENVISTA FORENSICS

Robert Stern  co-presented a 
continuing education approved 
webinar entit led “Fire Scene 
Preservation and Subrogation” on 
Friday, February 28, 2020.

This course is designed for insurance 
and legal professionals on matters 
involving scene preservation, 
evidence spoliation and the protocols 
and standards that go along with 
them after a fire or explosion.

Robert is Chair of Clausen Miller’s 
Recovery/Subrogation Group, and 
practices out of our New York 
and New Jersey offices. Robert has 
extensive experience in property 
losses and product failures. Robert 
is licensed in the State and Federal 
Courts of New York, New Jersey and 
Massachusetts.

For more information regarding the 
webinar, please contact Robert Stern 
at rstern@clausen.com.
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Tampa
&Orlando

is proud to announce the opening of 
additional office locations in Florida

4830 West Kennedy Boulevard, Suite 600

            618 East South Street, Suite 500

Further expanding Clausen Miller’s presence in the Southeast 
and its ability to serve its clients in this region

Visit us at clausen.com
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APPELLATE 
PRACTICE

APPEAL MOOT GIVEN 
UNCHALLENGED, OTHER 
BASIS FOR RULING BELOW

Peterson v. City of Torrington, AC 
41966 (Conn. App.)

The city tax collector conducted a tax 
sale, selling plaintiff’s real property to 
collect unpaid property taxes. Plaintiff 
sued the city, the tax collector and 
the property purchasers. A lender 
that held a mortgage on the property 
intervened claiming title to the real 
property; however, the trial court 
granted summary judgment to the 
other defendants. Lender appealed. 
Held: Affirmed. The lender’s appeal 
was moot because there was an 
alternative ground serving as a basis 
for the trial court’s judgment that the 
lender had not challenged. 

INTERLOCUTORY  
ORDER NOT  
IMMEDIATELY APPEALABLE

Donna Krausman v. Liberty Mut. Ins. 
Co., AC 42240 (Conn. App.)

Plaintiff ’s vehicle collided with a 
vehicle operated by a third party 
and plaintiff sought underinsured 
motorist benefits. Plaintiff served 
interrogatories, seeking discovery of 
assets. Defendant failed to timely 
respond so Plaintiff sought an order of 
compliance, which the court denied. 
Plaintiff appealed. Held: The trial 
court’s denial of plaintiff ’s motion 
to compel was an interlocutory 
order in an ongoing action that 

was not immediately appealable. It 
neither terminated a separate and 
distinct proceeding nor deprived the 
Plaintiff of a presently held statutory 
or constitutional right that would be 
irretrievably lost in the absence of 
immediate appellate review. 

CIVIL PROCEDURE

COURT CANNOT 
SUBSTITUTE PARTIES 
AFTER FINAL JUDGMENT 

Bordiere v. Ciarcia Constr., LLC, AC 
41145 (Conn. App.)

Defendant failed to make payments 
due on a mortgage note held by 
plaintiff, resulting in a judgment for 
plaintiff. Nearly four years later the 
plaintiff died and, four years after 
that, his wife, as executrix of his 
estate, moved to open the judgment 
and substitute herself as plaintiff, 
which the court denied. Several 
months later, she again moved to 
substitute herself as plaintiff, which 
the court granted, vacating its prior 
order. Defendant appealed. Held: 
Reversed. The statute permitting 
the substitution of parties was 
inapplicable since the case had 
reached final judgment. Also, there 
was no evidence supporting a legal 
excuse for the four-year delay in 
seeking to participate in the case.

CONTRACTS

PLAINTIFF CAN PLEAD 
BREACH OF CONTRACT  
AND UNJUST ENRICHMENT

Piccolo v. Am. Auto Sales, LLC, AC 
41988 (Conn. App.)

Plaintiff sued defendants related 
to his purchase of a motor vehicle 
from them. Plaintiff alleged fraud, 
negligent misrepresentation, breach 
of contract, and unjust enrichment, 
and claimed that the vehicle was not 
in good condition when purchased 
and that defendants failed to make 
promised repairs.  Defendants 
successfully moved to strike the 
unjust enrichment count, claiming 
he could not make the claim given 
his allegations that there was an oral 
and written contract. Held: Reversed. 
The trial court mistakenly concluded 
that the plaintiff had incorporated 
allegations of breach of an express 
contract in the unjust enrichment 
counts. Parties routinely plead 
alternative counts alleging breach of 
contract and unjust enrichment.

EVIDENCE

UNQUALIFIED  
AFFIDAVIT THWARTS 
SUMMARY JUDGMENT

Rodriguez v. Avatar Prop. & Cas. Ins. 
Co., 2020 Fla. App. Lexis 385 (2d Dist.)

Plaintiff alleged defendant breached 
the parties’ contract of insurance. 
Defendant sought, and received, 
summary judgment, arguing plaintiff 
breached her contract obligations and 

CASE NOTES
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committed fraud. Held: Reversed. 
The supporting affidavits submitted 
by defendant did not meet court 
rule requirements. Defendant’s 
corporate representative’s affidavit 
lacked sufficient information to 
establish that she possessed personal 
knowledge or competency, and it 
contained unsupported opinions and 
conclusions of fact and law.

FIRST-PARTY 
PROPERTY
 
ADJUSTER NOT 
DISINTERESTED 
IF WORKING FOR 
CONTINGENT FEE

State Farm Fla. Ins. Co. v. Crispin, 
2020 Fla. App. Lexis 1380 (5th Dist.)

Insured’s public adjuster, per 
their agreement, was entitled to 
a contingency fee of insurance 
proceeds recovered. Insurer argued 
the adjuster thus could not serve as 
a “disinterested appraiser” as required 
by the insurance contract’s alternative 
dispute resolution process. Held: 
“Disinterested” is unambiguous 
and excludes those with a pecuniary 
interest in the outcome such as the 
insured’s selected appraiser.

NO ATTORNEY’S FEES WHEN 
CLAIM FILED AFTER SUIT

Fla. Ins. Guar. Ass’n v. Rubin, 2020 
Fla. App. LEXIS 881 (4th Dist.)

The  lower  cour t  found the 
policyholder was entitled to statutory 
attorney’s fees if the insurer did not 
affirmatively deny the claim before 

he filed suit. Held: Reversed. The 
insurer had no opportunity to deny 
the policyholder’s claim because it 
was not notified about the claim until 
after he filed suit. Furthermore, when 
the insurer tried to investigate the 
claims, the policyholder’s attorneys 
were uncooperative and hindered 
resolution. Accordingly, any denial 
of his claims reflected a lack of 
opportunity to first investigate his 
contentions, rather than a voluntary 
denial of his claims. Thus, there was 
no dispute and no affirmative denial. 

LIABILITY 
INSURANCE 
COVERAGE

CONTINUOUS TRIGGER 
APPLIES IN CASES 
INVOLVING BODILY INJURY 
DUE TO CONTINUOUS OR 
REPEATED EXPOSURE TO 
HARMFUL SUBSTANCES

Pa. Nat’l Mut. Cas. Ins. Co. v. Jeffers, 
2020 Md. App. LEXIS 81 (Md. App.)

Infant-plaintiffs sued defendant 
that owned, leased and managed 
the home where they lived. Home 
contained dangerous levels of lead. A 
declaratory action was also brought 
against the defendants’ insurer 
seeking coverage for the judgments 
entered against the defendants. 
Held: The liability insurance policy 
is “triggered” upon the occurrence of 
bodily injury, which continued after 
the children moved out of the home, 
as their blood lead levels continued 
to be elevated after moving.

INSURER MUST DEFEND 
WHEN ALLEGATIONS 
SUGGEST REASONABLE 
POSSIBILITY OF COVERAGE

Farm Family Cas. Ins. Co. v. Henderson, 
2020 N.Y. App. Div. LEXIS 29 (2d Dept.)

Insurer sought declaration of no 
defense or indemnity owed for the 
named insured on automobile policy, 
or for his farm, with respect to 
personal injury action based on 
tractor rolling over worker when 
being unloaded from a flatbed truck. 
Defendants moved for summary 
judgment seeking a declaration that 
plaintiff must provide a defense. 
Held: An insurer’s duty to defend is 
exceedingly broad. Incident involved 
use of flatbed truck as a covered 
automobile by a named insured and 
there was, therefore, a reasonable 
possibility of coverage.

MEDICAL 
MALPRACTICE

COMPLAINT COULD  
BE READ AS ALLEGING 
ORDINARY NEGLIGENCE

Young v. Hartford Hosp., 2020 Conn. 
App. LEXIS 78 (Conn. App.)

Plaintiff sued hospital after robotic 
surgical system camera fell on her. 
Court dismissed plaintiff’s complaint 
due to her failure to provide a 
certificate of good faith as required 
by the medical malpractice statute. 
Plaintiff appealed, claiming her 
complaint sounded in other actions as 
well. Held: Reversed. When a reading 
of complaint as drafted demonstrates 
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the possibility of ordinary negligence 
rather than medical malpractice, the 
court must construe the allegations in 
the light most favorable to the pleader.

“NEVER EVENTS” AND 
“HOSPITAL ACQUIRED 
CONDITIONS” DO NOT 
DISPENSE WITH NEED  
FOR EXPERT TESTIMONY

Stuck v. Miami Valley Hosp., 2020 
Ohio App. LEXIS 105 (Ohio App.)

Decedent developed a pressure ulcer 
after being treated at hospital. Held: 
Conditions deemed “never events” or 
“hospital acquired conditions” did not 
constitute negligence per se, warrant 
a strict liability finding, establish res 
ipsa loquitur, or dispense with need 
to prove causation. Terms are part 
of federal law designed to reduce 
problem conditions by disallowing 
federal payments for services. Expert 
testimony is still needed to establish 
the standard of care.

PATIENT’S WITHDRAWAL  
OF CONSENT TO X-RAY 
LEADS TO BATTERY CLAIM

Zaleskas v. Brigham & Women’s Hosp., 
2020 Mass. App. Lexis 15 (Mass. App.)

Estate of terminal patient sued 
regarding x-ray technician’s failure to 
honor patient’s request to stop. Held: 
Treating patient without consent 
constitutes a medical battery. An 
effective withdrawal must: (1) be 
unmistakably coming from a lucid 
mind, and (2) be doable without 
injury to patient. Expert testimony 
is not needed to prove withdrawal 
of consent as to painful position. 

Further held: Claims of lack of 
informed consent, negligence, and 
wrongful death failed for lack of 
required expert testimony.

PHYSICIAN HAD DUTY  
TO WARN PATIENT OF 
RISKS OF AT HOME BIRTH

Romanelli v. Jones, 179 A.D.3d 851 
(N.Y. 2d Dept.)

Plaintiff ’s decedent died during 
home birth. Plaintiff sued several 
defendants including an OB/
GYN and his  practice where 
plaintiff underwent blood tests 
and ultrasounds, including one 
performed two days before delivery. 
Plaintiff claimed defendants failed 
to advise against a home birth and 
asserted that a nurse midwife was 
not an appropriate care provider for a 
high risk pregnancy and labor. Lower 
court granted summary judgment to 
defendants. Held: It was within the 
scope of a physician’s duty to warn 
the decedent and the midwife of the 
enhanced risks of death in a plan 
to have a home vaginal birth after 
caesarian section. 

EXPERT FAILS TO STATE 
DEFENDANT’S NEGLIGENT 
ACT CAUSED INJURY

Hartung v. Agarwal-Antal, 2020 
Ohio App. LEXIS 940 (Ohio App.)

Plaintiff sued dermatologist for 
permanent skin damage she claims she 
sustained after undergoing a chemical 
peel. Plaintiff’s expert testified that he 
could not state to a reasonable degree 
of medical probability that defendant’s 
negligent act caused plaintiff’s claimed 

injury. Trial court dismissed action. 
Held: Expert testimony was required 
to establish causation element of 
medical malpractice and informed 
consent claims.

NEGLIGENCE

WRITTEN LEASE DOES NOT 
CREATE DUTY OF CARE  
TO THIRD-PARTIES

Toni  Raczkowski  v.  David J . 
McFarlane, AC 42024 (Conn. App.)

Plaintiff sued tenant and tenant’s 
landlord for negligence after being 
bitten by dog owned by tenant 
on leased property. Written lease 
permitted tenant to keep pets but 
required that the pet pose no threat 
as determined by landlord. Trial 
court concluded landlord did not owe 
plaintiff a duty of care on the basis of 
the lease between the landlord and 
tenant. Held: Affirmed. The lease did 
not require the landlord to investigate 
the behavioral propensities of the 
tenant’s dog and did not create a duty 
on the part of the landlord to third 
persons who might encounter the dog 
on the property. The landlord did not 
have control or possession over the 
property and, therefore, did not owe 
a duty of care to plaintiff.
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ASSUMPTION OF RISK 
DEFENSE QUESTIONABLE 
FOLLOWING ACCIDENT  
AT ROLLER RINK

Huston v. Brookpark Skateland Social 
Club, Inc., 2020 Ohio App. LEXIS 
452 (Ohio App.)

Skater was injured when hit from 
behind by fast-moving skater. 
Held: Although the assumption 
of risk defense bars liability for 
negligence, second skater’s conduct 
raised questions as to willful and 
wanton misconduct. He skated at a 
dangerous speed, and floor supervisor 
failed to take many opportunities to 
slow him.

NY LABOR LAW

HIGH COURT FINDS 
FACT ISSUES BASED 
ON ACTUAL CONDUCT 
OF WORKERS ON SITE 
DESPITE WORKSITE RULE 
TO CONTRARY

Biaca-Neto v. Boston Road II Housing 
Dev. Fund Corp., 2020 NY Slip Op 
01116 (N.Y.)

Worker mimicked co-worker and 
unhooked his safety belt, and entered 
building being constructed via 
window cut-out. Worker fell and 
landed on scaffold, sustaining injuries 
and sued general contractor in tort. 
Defendant had standing order that 
workers were not permitted to enter 
the building in such fashion but 
plaintiff claimed he was unaware 
of this. Held: A triable issue of fact 
exists as to whether plaintiff knew he 

was expected to use the safety devices 
provided to him given apparent 
accepted practice of unhooking and 
entering through window cut-outs.

TORTS

JUDICIARY LAW  
CLAIM REQUIRES DECEIT  
OR COLLUSION

Bill Birds, Inc. v. Stein Law Firm, P.C., 
2020 NY Slip Op 02125 (N.Y.)

Plaintiffs brought claim under 
Judiciary Law § 487 against their 
former attorneys, alleging the 
attorneys induced them to bring 
a meritless intellectual property 
lawsuit in order to generate a legal 
fee. Trial court dismissed action. 
Held: Affirmed. Judiciary law claim 
requires more than allegations of 
negligence such as might be enough 
for legal malpractice claim. Plaintiffs 
needed to, and failed to, allege that 
the attorneys engaged in deceit 
or collusion during the course of 
the underlying federal intellectual 
property lawsuit.

CASE NOTES
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