2020 Vol. 3

teen]
gric

e =

et = J € E b DI € - qO|l|'ﬁ
3 BT 010 wao 2 ProVv v

s ==cr= 0% 0 ol Made-V o][c :

= ~ )0 - ADD AtIC
= R
g ! T i ‘

_J: -z:. 0 pverade °

= = P atro ata DO 0

3 o e

II.A" 3 I -

’ 1%:— O vepeée g
ettty - € 0 DE al
: i i or ¢ z
Vi d

=

i

o

‘;.‘_.-\.
i

] ”:‘f“ i - ' v
i Al ?
= 3 o e - n . _r"
S — T 3, i vrs -
NS e a
'y 'r._,:-'.ﬁ._h *I" h I | "-E."
(F 0 e | 13 =
') ;i
L. L - e E _ AT e

A summary of significant recent developments in the law focusing on substantive
issues of litigation and featuring analysis and commentary on special points of interest.
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New York Appellate Court Affirmed
Jury Verdict For Plaintiff In Car
Accident Case Where Defendant Had

Right-Of-Way

by Lisa M. Shiderly

Recently, the New York Supreme
Court, Second Department afhirmed
a jury verdict in favor of a plaindiff
in a car accident case where the
defendant had the right-of-way. Guo
v. Efkarpidis, 2020 N.Y. App. Div.
LEXIS 4282 (July 22, 2020). This
is a significant decision because it
demonstrates that even a defendant
who legally has the right-of-way
in a car accident case is not always
absolved from liability without
additional corroborating evidence.

In Guo, Plaintiff Pei Ru Guo was
a front seat passenger in a vehicle
operated by her husband, Zhong
Xing Zhong. Plaintiff and Zhong
testified that they approached a stop
sign in Queens County. They both
testified that they came to a complete
stop, moved forward a bit, then
stopped again. According to Plaintiff
and Zhong, they did not see any
cars approaching and thus Zhong

proceeded into the intersection.

While in the intersection, Plaintiff
and Zhong were struck in the middle
of their vehicle by a vehicle driven
by Ellie Efkarpidis. Ellie’s friend
was seated in the front passenger
seat. Ellie had the right-of-way as
there were no traffic control devices
that controlled Ellie’s direction of
travel at the subject intersection. At
the time of the collision, the front

of Defendants’ vehicle struck the
middle of Zhong’s vehicle on the
driver’s side. According to Plaindiff
and Zhong, the force of the impact
caused Zhong’s vehicle to spin and
strike a tree on the passenger side.
The jury returned a verdict in favor
of Plaintiff against Defendants on
the issue of liability. The jury found
that Defendants were negligent,
and that their negligence was a
substantial factor in causing the
accident. The jury also found Zhong
negligent, but that his negligence was
not a substantial factor in causing
the accident. Defendants moved
pursuant to CPLR 4404(a) to set
aside the jury verdict on the issue
of liability and for judgment as a
matter of law.

The Court opined that

there was a rational process by
which the jury could find the
defendants negligent, and that
their negligence was a substantial
factor in causing the accident.
The operator of a vehicle with
the right-of-way is entitled to
assume that others will obey the
traffic laws requiring them to
yield. However, a driver who has
the right-of-way has a duty to
exercise reasonable care to avoid
a collision, to see what there is to
be seen through the proper use
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AUTOMOBILE

of his or her senses, and to drive
at a speed that is reasonable and
prudent under the conditions,
having regard to the actual and
potential hazards then existing.

Id. (citations omitted).

The evidence produced at trial
showed that although Defendants
had the right-of-way, Defendant-
driver failed to exercise reasonable
care to avoid the collision and
failed to drive at a reasonable speed.
The extensive damage to Zhong’s

car demonstrated that Defendant-
driver could not have been driving
at her testified 20-25 mile per hour
speed. Further, although Defendants
testified that Zhong’s vehicle had
not yet reached the middle of the
intersection, the damage to Zhong’s
vehicle was extensive in the middle
and back portion. As such, the Second
Department denied Defendants’
motion to set aside the jury verdict
and for judgment as a matter of law.

Learning Point: The decision should
be treated as a reminder to counsel
for defendants in car accident cases
that even if the defendant has the
legal right-of-way, it is still highly
important to supplement that fact
with corroborating evidence that will
demonstrate that defendant should
not be liable for the accident. ¢
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Massachusetts Supreme Judicial
Court Interprets The Term “Physical
Abuse” Narrowly When Addressing
A Homeowners’ Policy Coverage
For A Sidewalk Scuffle

by Kelli J. Untiedt

In Dorchester Mutual Insurance
Company v. Krusell, 485 Mass. 431
(2020), Dorchester Mutual Insurance
Company (“Dorchester Mutual”)
sought a declaratory judgment
that it had no duty to indemnify
Defendants under the terms of their
homeowners’ insurance policy for
personal injury claims arising from
a push on a public sidewalk. The
Superior Court granted summary
judgment in favor of Dorchester
Mutual, and additionally granted
summary judgment in favor of the
insurer on cross claims alleging
unfair practices based on a failure to
settle. The defendants filed an appeal
and the Supreme Judicial Court of
Massachusetts transferred the case
on its own initiative from the Court

of Appeals.

On September 13, 2014, Timothy
Krusell was walking on a public
sidewalk and struck up a conversation
with Robert Haufler. During this
conversation, Krusell pushed Haufler,
causing Haufler to fall and suffer
serious injuries. Krusell ran from the
scene. Krusell’sand Haufler’s version
of the events immediately preceding
the push differ substantially. Haufler
alleged that Krusell ran at him, “body
slamming him with both fists out,
causing Haufler to fly though the air.”

Id. at 432. This was the version of
events included in the police report
and the version of events available
to Dorchester Mutual. Krusell
later alleged that Haufler startled
him, and he pushed Haufler in an

instinctive reaction.

Shortly after the incident, Haufler
filed a civil complaint against Krusell.
Krusell was living in his parents’
house at the time of the incident
and was covered under his parents’
homeowners’ insurance policy, issued
by Dorchester Mutual.

Although the Krusells repeatedly
sought Dorchester Mutual’s
participation in settlement
negotiations, Dorchester Mutual
consistently declined involvement.
Dorchester Mutual, pointing to
the intentional acts exclusion,
maintained that it had insufficient
information to determine whether
the claim would be covered. Krusell
refused to give a statement to
Dorchester Mutual regarding the
incident. Haufler’s claim alleging
intentional conduct was the principle
version of events Dorchester Mutual
had available during the Krusells’
settlement negotiations. Mere
days before the Krusells settled the
claim they provided Dorchester
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Mutual with a report containing a
more detailed summary of Timothy
Krusell’s recollection of the events.
The Krusells settled the claim for
$750,000, believing that $500,000
would be covered under their
homeowners’ insurance policy.

Dorchester Mutual sought a
declaratory judgment that it had
no duty to indemnify the Krusells,
arguing that even if the intentional
acts exclusion was inapplicable, the
“abuse and molestation exclusion” in
the policy precluded coverage. 7d.
at 434. This exclusion precluded
coverage for physical injury or
property damage “arising out
of sexual molestation, corporal
punishment or physical or mental
abuse.” Id. Dorchester Mutual argued
that Krusell’s conduct was “physical
abuse” as described by the policy and
thus coverage was precluded. The
Krusells counterclaimed, arguing
that Dorchester Mutual’s refusal to
participate in settlement negotiations
and to indemnify constituted “a
breach of contract, a breach of
the implied covenant of good and
fair dealing,” and a violation of
Massachusetts state laws. /d. at 434.
The lower court found in favor of
Dorchester Mutual.

The Supreme Judicial Court agreed
with the lower court’s handling of the
Krusells' counterclaim, noting that,
until mere days before the matter
settled, the information available
to Dorchester Mutual uniformly
indicated that Krusell intentionally
pushed Haufler. Even the report

Dorchester Mutual received with a
summary of Krusell’s recollection of
events was a second-hand account.
The Supreme Judicial Court concluded
that, based on the information
available to Dorchester Mutual
at the time, “Dorchester Mutual
reasonably could have concluded
that liability remained unclear.” /4. at
447, Dorchester Mutual’s refusal to
take part in settlement negotiations
was therefore not an unfair claim
settlement practice.

The Supreme Judicial Court disagreed,
however, with the lower court’s
granting of summary judgment to
Dorchester Mutual based on the
abuse and molestation exclusion.
At the crux of the parties’ dispute
was “whether, in the context on a
homeowners’ insurance policy, the
term ‘physical abuse’ in the abuse and
molestation exclusion preclude[d]
coverage for Krusell’s conduct.” 7d.
at 434. Dorchester Mutual argued
that the term “physical abuse” in
the abuse and molestation exclusion
was unambiguous and should be
construed broadly to encompass “any
form of physically harmful treatment.”
1d. The Krusells maintained that the
term was ambiguous and should be
construed narrowly.

To reach its conclusion, the Court
first looked to the homeowners’
policy itself, finding that the policy
did not define the term “physical
abuse.” The Court then looked to
the general principles followed in
interpreting insurance contracts, as
set out in a multitude of prior cases.

The Court noted that ambiguities
in the language of an insurance
contract are to be construed in favor
of the insured, and specified that it
must consider how an objectively
reasonable insured would interpret
the term. The Court then looked to
whether the term “physical abuse” is
ambiguous. The Court began its
analysis by noting that the term
“physical” in this context was not
ambiguous. The question of ambiguity,
therefore, rested solely on the term
“abuse.” The Court delved into a
multitude of dictionary definitions and
prior cases in which courts interpreted
the term “abuse” and found two
divergent interpretations of the term.
The first interpretation construed
the term broadly to cover any form
of physically harmful treatment. The
second construed the term more
narrowly, requiring a qualitative aspect
to the treatment, for instance, abuse
in the context of a power imbalance,
in addition to the physically harmful
treatment. The Court, pointing to
the consistent use of these divergent
interpretations, concluded that the
term “abuse” is ambiguous.

With this conclusion, the Court then
looked at the coverage expectations
of a reasonable insured under the
homeowners’ policy. The Court
examined the homeowners’ policy as
a whole and the origin of the abuse
and molestation exclusion to reach
its conclusion. The Court first noted
that construing the term broadly
would undermine the purpose of a
homeowner buying such a policy,
as it would preclude coverage even

clausen
Miller.

www.clausen.com



for accidents. The more narrow
interpretation, as advocated by the
Krusells, however, was more in
keeping with prior cases touching on
this issue. The Court then noted that
the abuse and molestation exclusion
came into existence to address a
very specific set of circumstances,
none of which were at issue in this
case. The Court concluded that a

reasonable insured would interpret
the term “physical abuse” narrowly,
to only apply to a limited subset of
physically harmful treatment. The
Court held that, because the incident
in question was a simple assault,
Dorchester Mutual could not rely on
the abuse and molestation exclusion
to deny liability for indemnification
in this matter.

COVERAGE

Learning Point: Where an insurer
reasonably believes liability is unclear,
refusing to take part in settlement
negotiations is not an unfair claim
settlement practice. Furthermore, as
used in the policy, the term “physical
abuse” is to be narrowly construed
to apply only to a limited subset of
physically harmful actions. ¢
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Connecticut Supreme Court Holds
That Exclusionary Language

Did Not Relieve The Insurer Of Its Duty
To Defend, Where There Was

A Possibility Of Coverage Based

On The Allegations In The Complaint

by Yesy A. Sanchez

The Supreme Court of Connecticut
recently reversed a ruling on appeal
which determined that an insurer did
not have a duty to defend its insured,
based on two exclusionary provisions
contained in the policy. In reversing,
the appellate Court held that at the
time that the insured tendered its
defense there was a possibility that
coverage existed under the policy due
to a legal ambiguity concerning the
exclusionary language.

In Nash Street, LLC v. Main Street
American Assurance Company. 2020
Conn. LEXIS 197 (Conn. September
2020), the Connecticut Supreme
Court held that the duty to defend,
which was separate and apart from
a duty to indemnify, was triggered
when any possibility of coverage
existed based on the allegations in
the complaint.

Nash Street LLC (“Plaintiff”)
retained New Beginnings Residential
Renovations, LLC (“New Beginnings”)
to renovate its property, which included
temporarily lifting the house off its
foundation and placing it on cribbing,.
New Beginnings hired a subcontractor
to perform the actual house lift. In

the course of lifting the house, the
property “shifted off the supporting
cribbing and collapsed.” At the time of
the collapse, the only work performed
on the property was related to the
house lifting.

Plaintiff filed suit against New
Beginnings alleging property damage
resulting from New Beginnings’
negligent house lift (the “underlying
Lawsuit”). New Beginnings did
not interpose a pleading to the
underlying lawsuit. Nonetheless,
New Beginnings tendered its defense
to Main Street American Assurance
Company (“MSA”), pursuant
to a commercial general liability
insurance policy maintained with
MSA (the “Policy”). MSA declined
to defend New Beginnings in the
underlying lawsuit. Plaintiff was
awarded a default judgment against
New Beginnings in the amount of
$558,007.16. New Beginnings did
not satisfy the judgment.

Thereafter, Plaintiff commenced the
instant action against MSA secking to
recover the default judgment secured
against New Beginnings. This action
was filed under Connecticut’s direct
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action statute, which permits certain
judgment creditors of an insured
defendant to sue the defendant’s
carrier, provided that the judgment
remains unsatisfied. See Conn. Gen.
Stat. § 38a-321. Since Plaintiff was
now a creditor of New Beginnings,
which was insured by MSA, Plaintiff
was permitted to file the instant
suit against MSA directly. The
lawsuit alleges that MSA breached
its contractual duty to defend New
Beginnings in the underlying lawsuit.

At the trial level, both Plaintiff and
MSA moved for summary judgment.
Plaintiff argued that there was
no genuine issue of fact that the
“business risk” exclusions contained
in the Policy, k (5) and (6), were not
applicable to its claim against New
Beginnings. Exclusion k (5) excludes
property damage to “[that particular
part of real property on which you
or any contractor or subcontractor
working directly or indirectly on
your behalf is performing operations,
if the ‘property damage’ arises out
of those operations....” Exclusion
k (6) excludes coverage for property
damage to “[t]hat particular part of
any property that must be restored,
repaired or replaced because ‘your

work’ was incorrectly performed on it.”

Plaintiff conceded that k (5) and
(6) excluded any work to “that
particular part” of the property that
New Beginnings or its subcontractor
actually performed work on. However,
Plaintiff claimed that it was not
seeking to recover for the damage to
the work performed underneath the
property. Rather, Plaintiff sought to

recover for damage caused to the rest
of the house, and that no work had
been performed to “that particular
part” of the property.

MSA argued that the provisions
excluded coverage for the underlying
lawsuit since “that particular part”
of the property on which the
subcontractor performed work
included the entire house because
the whole house was being lifted at

the time of the collapse.

The trial court agreed with MSA
and held that exclusions k (5) and
(6) precluded coverage for the
underlying lawsuit and, thus, MSA
had no duty to defend or indemnify
New Beginnings. The trial court
determined that the exclusionary
language was clear and unambiguous
and “that particular part” of the
property on which the subcontractor
performed work included the entire
house. Consequently, the trial
court denied Plaintiff’s motion for
summary judgment and granted
MSA’s motion instead.

At the appellate level, Plaintiff argued
that the trial court conflated MSA’s
duty to defend with its duty to
indemnify. According to Plaintiff,
MSA had a duty to defend New
Beginnings based on the allegations
of the underlying lawsuit which
alleged damages to other parts of
the house, including recent interior
renovation work that was separate
from the foundation work performed
by the subcontractor. Plaintiff also
argued that under established
Connecticut law, exclusions k (5) and

COVERAGE

(6) are ambiguous, or alternatively,
that they must be read narrowly so
as to not preclude coverage. MSA
reiterated its position from the trial
court level and argued that the
exclusions unambiguously precluded
coverage for the underlying lawsuit.
The Supreme Court determined
that the only issue on appeal was
whether there was a possibility
of coverage at the time that the
underlying lawsuit was presented to
the insurer. Meaning, that the Court
did not need to determine whether
exclusions k (5) and (6) actually
precluded coverage.

The Court agreed with Plaintiff’s
contention that the trial court
conflated an insurer’s duty to defend,
which arises when there is a possibility
of coverage under the policy, from
its duty to indemnify, which arises
when coverage actually exists. As the
Court explained, the insurer’s duty
to defend is broader than its duty
to indemnify, and it is triggered if
at least one of the allegations in the
complaint “falls even possibly within
the coverage.”

The Court reasoned that “all that is
necessary to trigger an insurer’s duty
to defend is a possibility of coverage,
any uncertainty as to whether an
alleged injury is covered works in favor
of providing a defense to the insured,
and uncertainty may be either factual
or legal.” The Court distinguished this
from the duty to indemnify, which
is narrower and depends on whether
the facts established at trial, and the
theory under which judgment is
rendered, fall within coverage.

www.clausen.com
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The Court noted that the underlying
lawsuit alleged damages to Plaintiff’s
“house and the renovation work
therein.” The Court determined that
there was a possibility of coverage
at the time that New Beginnings
tendered its defense of the underlying
lawsuit, based in part on the legal
uncertainty concerning the meaning
and applicability of exclusions k
(5) and (6). This legal ambiguity
was grounded on the fact that no
Connecticut Appellate court had
previously interpreted this exact
exclusionary language. Moreover,
multiple state and federal court of
appeals had interpreted this language
in favor of the insured. Further,
Connecticut Law required policy
exclusions to be narrowly construed
in favor of insureds, and factual or
legal ambiguities to be resolved in
favor of coverage.

In making its decision, the Court noted

that under established Connecticut

precedent an insurer that breaches its

contractual duty to defend “may not
subsequently argue that the contract
absolves it of its duty to indemnify.”
Therefore, an insurer who breaches

its duty to defend will be responsible

for the insured’s reasonable cost of
defense, in addition to the amount

of the judgment obtained against the

insured, up to the Policy Limit. The

Court stated that in the instant matter
the “prudent, if not ordinary, course

would have been for the defendant to

defend its insured under a reservation

of rights and separately pursue a

declaratory judgment action to resolve

the legal uncertainty at issue.”

The Court reversed the trial court’s
ruling and remanded the case for
further proceedings.

Learning Point: In declining to
defend, an insurer must accept the
risk that a court may later determine
that it breached its duty to defend.
If this happens, the insurer will not
be allowed to subsequently rely on
any exclusionary language contained
in the policy. Therefore, before
declining to defend, the insurer
must determine whether any of the
allegations made in the complaint,
at the time that the tender is made,
create any possibility of coverage. As
the Court explained, where there is
legal or factual uncertainty as to the
insurer’s duty to defend, the insurer
should elect to defend the insured
under a reservation of rights, and
seek a separate declaratory judgment
to resolve the uncertainty. ¢
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A New Jersey Appellate Court

Finds Insurer Owes New Jersey Bar
No Coverage For Patron’s Fatal
Shooting Based On The Assault

Or Battery Exclusion

by Ryan J. Weber

The Superior Court of New Jersey
affirmed the grant of summary
judgment to the insurer, Northfield
Insurance Company (“Northfield”),
finding the policy language which
excluded injuries caused by assault or
battery clearly and unambiguously
barred the insured’s indemnification
claim. Nicole Pickett, on bebalf of the
Estate Of Roger  Pickett, 11 v. Moores
Lounge (also known as Bill And Ruths)
and James D. Corley, Jr., and Emro,
Inc. v. Northfield Insurance Company
and Petrocci Agency, LLC, Docket No.
A-2330-17T2, Superior Court of New
Jersey Appellate Division (August
25, 2020). The Court rejected the
insured’s argument that the assault
or battery exclusion does not apply
to Plaintiff’s negligence-based claims
because the policy was ambiguous
and did not expressly exclude claims
based on negligent hiring, training
and education.

Northfield issued a commercial
general liability policy to Defendant/
Third-Party Plaintiff, Emro, Inc.
(“Emro”), to insure its tavern in
Jersey City, New Jersey. The policy
contained an endorsement which
excluded coverage for bodily injury
or property damage arising out of any
assault or battery committed by any
person, including any act or omission

in connection with the prevention or
suppression of such assault or battery.
The policy defined assault as, “any
attempt or threat to inflict injury
to another, including any conduct
that would reasonably place another

in apprehension of such injury.”

Pickett, Docket No. A-2330-17T2
at 4. The policy defined battery as,
“any intentional, reckless or offensive
physical contact with, or any use of
force against, a person without his
or her consent that inflicts some
injury, regardless of whether the
resulting injury inflicted is intended
or expected.” /d.

Emro owned and operated a tavern
commonly called Moore’s Lounge in
Jersey City. Early on New Year’s Day,
a bar patron named Roger Pickett
(“Pickett”) got into an argument with
Defendant, James Corley (“Corley”).
As Pickett turned to walk away,
Corley shot him three times which
resulted in his death. This suit was
brought on behalf of Pickett’s estate
against Defendant, Corley, and the
insured owner, Emro.

Pickett’s estate alleged the tavern’s
staff performed a weapons search
on customers before they entered.
However, Corley who was a retired
police ofhicer and a regular customer
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was allowed to enter the establishment
with a concealed weapon. The estate
further alleged the tavern staff
continued to serve Corley after
he displayed signs of intoxication
from consuming excessive amounts
of alcohol. The estate’s complaint
against the tavern included claims
of wrongful death, violation of a
liquor statute and negligent retention,
hiring, supervision, oversight and
management of its employees whose
incompetence and unfitness caused

Pickett’s death.

Shortly after the shooting, Emro sent
Northfield a notice of claim which
sought defense and indemnification
from Northfield. Northfield denied
Emro’s request for coverage based
on the policy’s assault or battery
exclusion. Along with its answer to
the estate’s complaint, Emro filed
a third-party complaint against
Northfield for coverage and its
broker, Petrocci Agency, LLC, for
damages caused by its negligence
and breach of promise to procure
adequate coverage. In a settlement
with Pickett’s estate, Emro agreed to
pay the estate $50,000 and Emro’s
broker agreed to pay $100,000. Emro
then moved for summary judgment
in its coverage action against
Northfield seeking indemnification
of its $50,000 settlement and defense
fees of $45,251.77. Northfield also

moved for summary judgment.

On December 15, 2017, the trial
court denied the Emro’s motion for
summary judgment and granted
Northfield’s motion for summary
judgment. The trial court held the
assault or battery exclusion in the

Northfield policy barred Emro’s claim
because, “the estate sought damages
for bodily injury arising out of
Corley’s assault or battery of Pickett,
and the estate’s negligence-based
claims referred to, as the policy stated,
‘any act or omission in connection
with the prevention or suppression

of such ‘assault’ or ‘battery.” Pickert,
Docket No. A-2330-17T2 at 5.

On appeal, the appellate court
first reviewed the standard for
granting or denying a motion for
summary judgment. The Court then
reviewed some general principles for
interpreting insurance contracts and
recognized that a genuine ambiguity
only arose when the language of
the policy was so confusing that
an average policyholder could not
determine if there was coverage. The
Court also stated that exclusionary
clauses would be enforced if they were
plain and clear, but that exclusions
must generally be narrowly construed.

The appellate court next addressed
the estate’s claim that Corley
intentionally shot Pickett which the
Court found alleged a battery under
the definition in the Northfield policy.
The Court opined that since Corley
was convicted of recklessly causing
Pickett’s death, Corley satisfied the
recklessness language of the assault
or battery exclusion and that the
alleged negligence of the tavern
was only connected to the reckless
battery perpetrated by Corley. Thus,
the exclusion encompassed those
negligence claims. The Court further
found the negligence-based claims
against the tavern were encompassed
by the assault or battery exclusion

which plainly included negligent acts
or omissions that fail to prevent or
suppress an assault or battery.

The appellate court rejected Emro’s
argument that the Northfield policy
language was ambiguous because
it did not expressly exclude claims
based on negligent hiring, training
and retention. The Court found
the policy broadly excluded damage
claims which arose out of any act
or omission in connection with
the prevention or suppression of
that assault or battery, and that
the average reader would have no
difficulty understanding the policy
excluded claims that an insured could
have prevented an assault if it had not
negligently managed its staff. The
Court then cited to numerous cases
which have found virtually the same
exclusion to the Northfield exclusion
unambiguous. The Court found
the assault or battery exclusion in
Emro’s policy with Northfield barred
Emro’s claim for indemnification of
its defense costs and its share of the
settlement paid to the Pickett estate.

Learning Point: While coverage
for claims of assault and battery are
available in the marketplace, it is
often cost prohibitive for clubs and
bars where these incidents are more
likely to occur. This case illustrates
the importance of closely scrutinizing
the wording of an assault and battery
exclusion in a policy to ensure there
is no ambiguity and the exclusion
broadly covers damage claims. ¢
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New Jersey Supreme Court Holds
That Contract Provisions Can
Control Made-Whole Doctrine’s
Application To Deductibles

And Self-Insured Retentions

by Elizabeth Zakheim

In City of Asbury Park v. Star Ins. Co.,
the New Jersey Supreme Court was
asked by the Third Circuit Court
of Appeals whether under New
Jersey’s made-whole doctrine, does
an insured recover its “first-dollar
risk”’—a self-insured retention or
deductible—Dbefore a carrier recovers
any of its losses. 2020 N.J. LEXIS
746 at *29-30 (June 29, 2020, Nos.
A-20, 083371); City of Asbury Park v.
Star Ins. Co., 2019 U.S. App. LEXIS
39363 (3d Cir. N.J., Aug. 12, 2019).
The Court answered that the policy
provisions on self-insured retentions
or deductibles and subrogation
rights need to be read together, and
if together they “
give the carrier the insured’s rights

unambiguously”

to recover from third-parties once
the carrier made a payment, then
the made-whole doctrine would not
preempt the written agreement. Cizy
of Asbury Park v. Star Ins. Co., 2020
N.J. LEXIS 746 at *29-30 (June 29,
2020, Nos. A-20, 083371).

The City of Asbury Park (“City”)
had an insurance policy (“Policy”)
with Star Insurance Company (“Star”)
providing coverage for workers’
compensation claims. The Policy
included a self-insured retention for
the first $400,000 of an occurrence,
and Star would indemnify the City for

claims greater than that amount.

In January 2011, an Asbury Park
firefighter (“Firefighter”) was injured
while fighting a fire and made a
workers’ compensation claim against
the City for $2,607,227.50. The City
paid the self-insured retention of
$400,000 and Star paid the remaining
$2,207,227.50. Subsequently, the
Firefighter sued a third-party and
reached a settlement with it for $2.7
million. Next, the Firefighter, the
City and Star reached an agreement
that $935,968.25 from the settlement
would be set aside to reimburse
the City and Star. This agreement
did not specifically apportion the
funds as between the City and Star.
Star, which paid $2,207,227.50
on the claim, demanded the whole
$935,968.25. The City responded
that New Jersey applies the made-
whole doctrine and that it must be
paid $400,000 before the carrier can
receive the remainder ($535,968.25).
The City filed a declaratory judgment
action against Star in the United
States District Court for the District
of New Jersey. Star argued that
the made-whole doctrine does not
apply to self-insured retentions. The
District Court granted summary
judgment in favor of Star, finding
that by the policy’s terms “the City
has no insurance coverage for the first
$400,000.00” and the subrogation
provision said that “Star has the

MADE-WHOLE
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right to substitute itself for the City
and is subrogated to all of the City's
rights of recovery,” and as a result the
made-whole doctrine does not apply.
Id. at *11. The City appealed to the
Third Circuit Court of Appeals, which
certified the question of New Jersey
law to the New Jersey Supreme Court.

In answering, the New Jersey
Supreme Court initially addressed
the foundations of a carrier’s right
to subrogation and the made-whole
doctrine. The right to subrogation
can arise from statute, as an equitable
remedy by the court, or as a matter
of contract in a policy that explicitly
grants the right to a carrier once it
makes payment to the insured. If
a carrier makes payment on a loss
and recovers from a responsible
third-party then some states apply
the made-whole doctrine. The made-
whole doctrine requires that the
insured be reimbursed for its losses
from any third-party recovery before
the carrier can receive any of those
funds. The made-whole doctrine
becomes a question when the recovery
is less than the entire loss to the
carrier and the insured’s deductible
(or self-insured retention). Here, the

right to subrogation was included in
the policy and the recovery was less
than the entire amount of the loss
(to the City and Star, combined).
The Court determined that in order
to decide whether the made-whole
doctrine would apply, New Jersey
courts must analyze the parties’
written agreement in the policy as
to deductibles (and self-insured
retentions) and subrogation rights.
Id. ac *18.

Next, the Court addressed how to
analyze the policy provisions on
self-insured retentions or deductibles
and subrogation rights together
in order to determine whether
the made-whole doctrine would
apply. The Court explained that a
deductible (or self-insured retention)
can be considered a risk that an
insured accepted, when it obtained
an insurance policy and voluntarily
entered into a contract with its carrier
that excluded coverage for the amount
of the deductible (or self-insured
retention). The court concluded that
the made-whole doctrine is subject
to the express terms and conditions
of the contract between an insured
and its carrier (the policy), which

includes the Insured’s agreement
to pay a deductible (or self-insured
retention). /d. at *26.

Since the New Jersey Supreme Court
was answering a certified question
of law, it did not apply its analysis
to the dispute between Star and the
City, but concluded that “under
equitable principles of New Jersey
law, the made-whole doctrine does
not apply to first-dollar risk, such as
a self-insured retention or deductible
that is allocated to an insured under
an insurance policy.” /d. at *29.

Learning Point: Subrogation
professionals should read the
deductible and self-insured retention
provisions of a policy alongside
the subrogation provisions in New
Jersey. It is possible with express
terms in subrogation provisions of
a policy that clearly discuss how a
recovery is allocated for the carrier to
recover before an insured recovers the
deductible or self-insured retention
in New Jersey even if the recovery is
less than the entire amount of the loss
if the provision is clear about what
rights the carrier assumes. ¢
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Third Department Permits
Compensability For 9/11 Claim
Based Upon Occupational Disease

And Nature Of Work

by lan T. Williamson

In the Matter of the Claim of David
M. Renko v. New York State Police,
Workers' Compensation Board, 2020 NY
Slip Op 03839 (App. Div., 3d Dept.,
July 9, 2020), the Third Department
allowed a Workers’ Compensation
claimant to recover for injuries under
the occupational disease requirement,
finding that the nature of claimant’s
work itself renders his claim eligible
for compensation under Workers’
Compensation Law Article 8-A (World
Trade Center Rescue, Recovery and

Clean-up Operations).

The claimant, David M. Renko, was
employed as an auto body mechanic
for the New York State Police, and as
such performed routine maintenance
and cleaning for police vehicles that
had been deployed to the World Trade
Center (“WTC”) site following the
September 11, 2001 terrorist attacks.
During his employment, the vehicles
upon which he had worked, had been
contaminated with toxins from the
clean-up operations. He completed
work on the vehicles at a facility
located in the City of Albany. The
claimant filed WTC-12 forms with the
Workers’ Compensation Board under
Workers' Compensation Law Article
8-A, initially in 2014, and then again
in 2016. He registered as a participant
in the WTC clean-up operations to

preserve his right to later file a claim
for Workers' Compensation Benefits.

Claimant received medical treatment
for a prostate issue in December, 2017,
and one month later was officially
diagnosed with prostate cancer. In
March, 2018, he filed a claim for
Workers’” Compensation benefits,
alleging that as a participant of WTC
clean-up operations, the toxins were
responsible for the development
of his prostate cancer. Following a
hearing, the Workers’ Compensation
Law Judge (WCLJ) determined that
Article 8-A did not apply to claimant’s
case because claimant’s work was
performed at the Albany facility,
which was not a designated WTC
site. As such, the WCL]J found there
was a lack of causal relationship that
barred the claim as an “occupational
disease.” In January, 2019, the Board
reviewed the claim and agreed that
it did not meet the requirement for
an occupational disease but instead
treated it as a time-barred, accidental
claim after deciding the accident
date to be September 12, 2002. The
Claimant appealed after he was denied

a full Board review.

The Third Department highlighted
the importance of recognizing the
distinction between the nature of
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work and the workplace itself. “An
occupational disease derives from the
very nature of the employment, not
a specific condition peculiar to the
employee’s place of work” (Matter
of Mack v. County of Rockland, 71
NY2d 1008, 1009 [1988]). The Third
Department found that as an auto
body mechanic specifically servicing
police vehicles deployed to a WTC
clean-up site, his duties required him
to encounter the WTC toxins and as
such, his exposure to them was derived
from the very nature of his work as
opposed to simply an environmental
condition of his workplace (Matter
of Ball v. New Era Cap Co., Inc., 21
AD3d 618, 619 [2005]).

With the occupational disease
requirement having been met, the
issue as to whether claimant provided
sufficient medical evidence linking
his condition to his occupation must
still be determined. Since the WCL]
initially rejected that claimant’s
injury was related to an occupational
disease in accordance with Article
8-A, yet observed claimant’s doctor’s
allegation that his prostate cancer was
a result of toxin exposure as well as
the Workers' Compensation carrier’s
consultant’s admission that any
significant exposure to WTC dust
could increase prostate cancer risk,
the case will be remitted to the Board
to reconsider the causal relationship
and any applicable damages award.

Learning Point: This case clarifies
that a Workers’ Compensation
claimant can meet the occupational
disease requirement under Workers’
Compensation Law Article 8-A if
the injury is contracted from the
sheer nature of his/her employment
without the specific requirement that
it be germane to the physical job site.
In the current pandemic climate, it
will be interesting to see how Workers’
Compensation injuries are defined, or
redefined, in terms of occupational
disease and “on-the-job” claims. ¢
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CLAUSEN MILLER PARTNERS JACOB ZISSU AND
SERENA SKALA OBTAIN S.D.N.Y. TRIAL DECISION
IN FAVOR OF UNDERWRITER, DISMISSING MULTI-
MILLION DOLLAR BREACH OF CONTRACT ACTION

In one of the first few trials to proceed
remotely in the Southern District of
New York during the COVID-19
pandemic, Clausen Miller partners
Jacob Zissu and Serena Skala recently
obtained a trial decision in favor of an
underwriting managing general agent,
dismissing a breach of contract action
stemming from an alleged $47 million
underwriting loss.

Plaintiffs were insurers who had
engaged the services of our client to
underwrite a program of taxi and
limousine risks for a period of years.
At the conclusion of the program,
the aggregate amounts incurred
for individual accident claims and
allocated loss adjustment expenses
greatly exceeded the premiums
collected. Using post hoc ergo propter
hoc logic, Plaintiffs concluded that
fault must lie with their managing
general agent underwriter, ignoring
fortuity and a general downturn
in commercial auto insurance
profitability across the industry during

the years at issue.

Without a true understanding of
the cause of their unprofitability,
Plaintiffs made various unsupported
allegations against our client,
including improper selection of

risks, failures of due diligence, and
intentional manipulation of loss
histories, across approximately
1,500 taxi and limousine accounts
and 2,400 policies in the program.
Through years of discovery (including
the exchange of over 1 million
pages of documents), as well as the
filing of partial summary judgment
motions, the multitude of Plaintiffs’
malfeasance claims were eventually
whittled away, leaving three discrete
allegations affecting only 15 large
taxi accounts.

In the end, Plaintiffs were left to
claim at trial that the true source
of their unprofitability was an
algorithm error contained in their
own internal system—>but that our
client had somehow failed to alert
Plaintiffs to their own error. The
effect of this algorithm error, as well
as the correction of the error through
manual overrides, was alleged to have
underpriced policy premiums by
approximately $30-40 million in the
aggregate. Additional underpricing
was also alleged to have occurred as
a result of our client’s application of
ISO Rules in regard to allocated loss
adjustment expenses and loss histories
for accounts with deductibles.

on the
LITIGATION FRONT

www.clausen.com

Clausen
Miller.

17



on the

LITIGATION FRONT

Several fact and expert witnesses
testified in support of the parties’
respective claims and defenses,
including actuarial and underwriting
experts who assisted the Court
in understanding the application
of ISO Rules and state filings by
insurers. Having found that our
client’s lead underwriter was credible,
and that the testimony and written
communications of two program

managers formerly employed by
Plaintiffs supported our client’s
defenses, the Court held that our
client had not breached its contract
with Plaintiffs.

Partners Tyler Jay Lory, John
DeFilippis, Don Sampen, and
Joe Ferrini assisted in leading and
coordinating a firm-wide team of
attorneys to handle the volume and
complexity of the allegations and
discovery over the years. Clausen Miller
support staff, including the firm’s
IT department, were also integrally
involved in remotely preparing the case
for electronic trial, a testament to the
firm’s ability to improvise, adapt and
overcome the challenges presented by
the coronavirus pandemic.
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CIVIL PROCEDURE

COURT DENIES BROAD
INTERPRETATION OF
WHAT ACTS CONSTITUTE
ASSISTING FEDERAL
OFFICERS IN PERFORMING
THEIR DUTIES

Estate of Maglioli v. Andover Subacute
Rehab. Crr. 1,2020 U.S. Dist. LEXIS
145055 (D.N.].)

A lawsuit was brought on behalf
of residents or patients at privately
owned nursing facilities who allegedly
died due to negligent coronavirus
infection care. Defendants sought
removal to federal court arguing
they complied with, and were paid
through, Medicare and Medicaid
such that they were assisting federal
officers in the performance of official
duties. Held: Remanded. The district
court held such interpretation of what
constitutes assisting federal officers in
their duties was too broad and would
have far-reaching consequences.

PLAINTIFFS RUN OUT
OF TIME TO OPPOSE
SUMMARY JUDGMENT

Vassiliou-Sideris v. Nautilus, Inc.,
2020 NY Slip Op 05254 (N.Y. App.
Div. 2d Dep')

Medical malpractice action was
dismissed after plaintiff failed to
timely respond to summary judgment
motion despite having been granted
four adjournments. Held: Affirmed.
Supreme Court providently exercised
its discretion in denying the request
for yet another adjournment. The
plaintiffs did not show the necessary

good cause, did not offer a valid excuse
for needing more time, and exhibited
a lack of due diligence.

DAMAGES

PERSONAL INJURY DAMAGES
NOT RECOVERABLE IN
ACTION BASED ON IMPLIED
WARRANTY OF HABITABILITY

Goreham v. Martins, 2020 Mass.
LEXIS 325 (Mass.)

Tenant injured on icy driveway
sued landlord for breach of implied
warranty of habitability and violation
of statutory covenant of quiet
enjoyment. Held: Damages for
personal injuries not recoverable in
action for breach of implied warranty.
Action applies to significant defects
in property itself, which excludes ice
and snow. Recovery remains available
under negligence law. Further held:
Although statutory right of quiet
enjoyment considers landlord’s
negligence, there must be serious
interference with tenancy. Ice on
driveway does not impair value or
character of tenancy.

DEFAMATION

SUBSTANTIALLY TRUE
STATEMENTS ARE
NOT DEFAMATORY

Michael Gerrish v. Paul Hammick, AC
41759 (Conn. App.)

Plaintiffwasaccused of insubordination
and neglect of duty while a sergeant
with the defendant, a town police
department. Plaintiff retired before
an investigation was completed and

CASE NOTES

took a public safety officer position
with a new employer, who asked
defendant for a letter of good standing.
Defendant declined. Plaintiff’s new
employer terminated him and plaintiff
sued defendant for defamation. Trial
court granted defendant summary
judgment. Held: Affirmed. The
statements that plaintiff did not leave
the town police department in good
standing were substantially true and,
therefore, not defamatory.

EXCESS INSURANCE

VOLUNTARY PAYMENT
DOCTRINE DOES NOT
PREVENT EXCESS INSURER
FROM SUING PRIMARY
INSURER FOR BAD FAITH

Metro. Prop. & Cas. Ins. Co. v.
GEICO Gen. Ins. Co., 2020 NY Slip
Op 05045 (N.Y. App. Div. 2d Dep’t)

Excess insurer that contributed to
underlying settlement then sued
primary carrier, alleging bad faith.
Primary carrier unsuccessfully
sought dismissal based on voluntary
payment doctrine. Held: Despite an
excess insurance carrier’s decision to
contribute to a settlement, it may
later sue the primary insurer for
breaching its duty of good faith in
defending and settling claims over
which it exercised exclusive control,
provided that the excess insurance
carrier reserved its rights at time of
settlement. Applying the common-
law voluntary payment doctrine to
bar actions alleging bad faith would
allow primary insurers to benefit
from their own bad conduct.
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LEGAL MALPRACTICE

DAMAGES ALLEGATIONS
DISMISSED SINCE
TOO CONCLUSORY

Katsoris v. Bodnar & Milone, LLP,
2020 N.Y. App. Div. LEXIS 5151
(2d Dep?)

Plaintiff sued attorney who had
represented him in a matrimonial
action against his wife before he
switched attorneys. Trial court
dismissed the action holding the
complaint failed to adequately allege
actual, ascertainable damages. Held:
Affirmed. General allegations that
plaintiffwas caused to incur “additional
legal fees,” suffer “financial damages
and expense,” and “adverse financial
consequences,” were all conclusory
and inadequate to constitute actual,
ascertainable damage.

LIABILITY INSURANCE
COVERAGE

NEW JERSEY COURTS
FAVOR INSURED

IN ASSESSING

DUTY TO DEFEND

Navigators Spec. Ins. Co. v. Inventiv
Health Clin. Inc., 2020 U.S. App.
LEXIS 28355 (3d Cir.)

Complaint was filed containing
multiple alternative causes of action.
Trial court held duty to defend would
continue until every covered claim
was eliminated and that complaint
ambiguities be read liberally in
insured’s favor. Held: Affirmed.
Under New Jersey law, the duty to

defend is determined by comparing
complaint allegations and policy
language and arises irrespective of
claim’s actual merit. If complaint is
ambiguous, doubts are resolved in
favor of insured and coverage.

INSURER’S SILENCE
REGARDING EXTENT
OF COVERAGE
CREATED COVERAGE

Rabassa v. Cerasuolo, 2020 Mass.
App. LEXIS 89 (Mass. App.)

Based on documents submitted
to underwriter, insureds believed
they had coverage regarding lead
poisoning claim. Held: Though
waiver and estoppel usually will
not create coverage, insurer’s
misrepresentation about extent of
coverage operated as an exception.
Insurer delayed for years, until claim
was filed, before telling insureds that
documents were deficient. Because
underwriter considered documents
pertinent, insurer had duty to timely
explain deficiencies. Insureds could
reasonably believe coverage existed.

48 DAYS TOO LATE

TO DISCLAIM WHEN USING
SAME REASONS USED
WITH DIFFERENT INSURED

Bowers v. Grier, 185 A.D.3d 998
(N.Y. App. Div. 2d Dept)

A worker was injured at a construction
site and sued the construction
management firm and others. A
subcontractor on the project sought
indemnification from its insurer which
disclaimed, invoking an employee
exclusion. Later the construction

firm made a similar request of the
same insurer. The insurer took 48
days to disclaim coverage even though
it disclaimed on the same basis it
had used with the subcontractor.
Held: In taking 48 days to respond
using the very basis used earlier, the
insurer failed to disclaim as soon as
is reasonably possible. Insurer must

defend and indemnify.

INSURER OWES
DUTY TO DEFEND
PILL DISTRIBUTOR

IN OPIOID LITIGATION

Acuity v. Masters Pharm., Inc., 2020
Ohio App. LEXIS 2381 (Ohio App.)

Local governments sued distributor
for costs incurred combating opioid
epidemic. Held: CGL insurer owes
duty to defend distributor. Insurer
agreed to defend and pay damages
“because of bodily injury,” broader
coverage than “for bodily injury.”
“Damages” included those incurred by
“organization” resulting “at any time
from the bodily injury.” Connection
existed between insured’s conduct
and damages from fighting epidemic.
Also held: Policies’ loss-in-progress
provisions did not excuse defense.
Insured’s knowledge of risk of future

damages does not bar coverage.
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LIMITATIONS
OF ACTIONS

SAVING STATUTE DOES
NOT REVIVE LATE ACTION

Moore v. Mt. Carmel Health Sys.,
2020 Ohio LEXIS 1898 (Ohio)

Plaintiff filed suit one day before
limitations period expired, but
neither obtained service nor dismissed
suit within one year. Held in split
decision: Suit was timed-barred.
Action is commenced on date of
filing only if served within one year.
Saving statute only applies to timely
filed actions. When plaintiff asked
clerk to serve summons, complaint
remained pending. It had not already
failed “otherwise than upon the
merits”—another requirement for
saving statute. Dissent argues that
plaintiff’s action should have been
dismissed without prejudice.

MEDICAL
MALPRACTICE

NO MALPRACTICE
COVERAGE FOR
PHYSICIAN’S ACTS
OUTSIDE EMPLOYMENT

Fellus v. Select Med. Holdings Corp,
2020 U.S. App. LEXIS 26289 (3d Cir.)

Defendant physician engaged in
sex with patient and was sued. Trial
court held he was not acting within
the scope of his employment as a
doctor and would not be covered by
his malpractice insurer in defending
the resulting lawsuit. Such acts were

not of the kind he was employed to
perform, did not occur substantially
within the time or space limits
authorized by his employment, and
were in no way in service to his
employer. Held: Affirmed. Because
physician’s affair occurred outside
scope of employment, employer
and its malpractice insurer were not

obligated to defend or indemnify.

COURT NEED NOT
ADDRESS ARGUMENT
FAILING TO RAISE
TRIABLE ISSUE

Roizman v. Stromer, 185 A.D.3d 978
(N.Y. App. Div. 2d Dep')

Trial court granted summary
judgment to defendant physician on
medical malpractice and negligence
claims predicated on administration
of epidural and anesthesia procedures.
Trial court ruled defendant, who
saw plaintiff once for an orthopedic
consult, had no involvement
with plaintiff’s labor and delivery
or anesthesia. Held: Affirmed.
Defendant met initial burden and
plaintiff failed to present any evidence
raising a triable issue of fact.

NEGLIGENCE

UNIVERSITY NOT LIABLE
FOR SEXUAL ASSAULT
FOLLOWING PARTY

Helfiman v. Ne. Univ., 2020 Mass.
LEXIS 338 (Mass.)

After getting drunk at campus
party hosted by under-aged resident
assistants, plaintiff was sexually
assaulted by companion. Held:

CASE NOTES

Although school’s special relationship
with students imposed duty of care,
school did not owe duty to protect
student from assault. It lacked actual
knowledge of conditions reasonably
suggesting imminent danger to
intoxicated student unable to seek
help. Companion did not pose
foreseeable risk to student. No school
personnel were aware of imminent
risk of alcohol-related harm. Further
held: No basis existed for vicarious
liability or for liability for negligent

supervision of resident assistants.

PREMISES LIABILITY

MODE OF OPERATION RULE
INAPPLICABLE WHERE NO
EVIDENCE RISK OF INJURY
WAS CONTINUOUS OR
FORESEEABLY INHERENT

Alicia Hill v. OS] of Bloomfield, LLC,
AC 42397 (Conn. App.)

Plaintiff sued when two empty boxes
fell off a shelf and struck her in an aisle
of defendant’s store. Store manager
and another employee had been
stocking merchandise in an adjacent
aisle when a box on the top shelf of
their aisle allegedly toppled into,
and knocked over, the boxes that hit
plaintiff. Trial court applied the mode
of operation rule and concluded
the boxes fell and struck plaintiff as
a result of defendant’s negligence.
Held: Reversed. The record did
not demonstrate that defendant
had a specific method of operation
different from the general operation
of a similar business. Also, there
was no evidence plaintiff’s injuries
occurred within a limited zone of
risk where the risk of injury was
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continuous or foreseeably inherent as
aresult of the mode of operation used.

CONTRACTUAL
UNDERTAKING CAN
TRIGGER DUTY IN TORT

Tina M. Carrico v. Mill Rock Leasing,
LLC, AC 42460 (Conn. App.)

Plaintiff slipped on ice accumulation,
sustaining injuries. Plaintiff sued
independent contractor hired by
possessor of land to provide snow and
ice removal/remediation services. Trial
court held that defendant did not owe
duty to plaintiff as defendant did not
possess and control premises. Held:
Reversed. The duty defendant owed
plaintiff arose from the snow service
agreement it had with the third-party
land possessor. Defendant should have
recognized its performance of snow
removal services on the premises was
necessary for plaintiff’s protection.

SUMMARY JUDGMENT

COURT MUST CONSIDER
EVIDENCE IN LIGHT
MOST FAVORABLE

TO NON-MOVING PARTY
ON SUMMARY JUDGMENT

Sandra Augustine v. CNAPS, LLC,
AC 42987 (Conn. App.)

Plaintiff fell on restaurant stairway,
allegedly as a result of loosely affixed
carpeting and uneven padding and
sought damages from restaurant owner.
Plaintiff testified at deposition that
her heel got caught in the carpeting,
which was squishy, uneven and bumpy,
and that her shoe remained in the
carpeting as she stepped forward while

descending the stairway. Trial court
ruled her amorphous descriptions
of alleged defect failed to sufficiendy
allow a jury to conclude the allegedly
defective condition caused her injuries.
Held: Reversed. Plaintiffs deposition
testimony and affidavits of two guests
needed to be viewed in light most
favorable to plaintiffand created genuine
issue of material fact as to causation.

TORTS

NO INVASION OF PRIVACY
FOR CONSENSUAL
DIRECT-OBSERVATION
DRUG TESTING

Lunsford v. Sterilite of Obio, L.L.C.,
2020 Ohio LEXIS 1907 (Ohio)

Without objection, at-will employees
gave urine samples while directly
observed by person. Held in split
decision: Consent given by at-will
employee negates claim for invasion
of privacy. Drug testing is allowed
by law. Although consent form did
not mention direct-observation
method, employees were told before
giving samples. At-will employment
doctrine allowed them to refuse
test. Dissent argued that method is
offensive, unnecessary, effectively
non-consensual, and not protected by
at-will doctrine.

TRIAL PRACTICE

TRIAL COURT ABUSED
DISCRETION IN FAILING
TO IDENTIFY RECORD
SUPPORT FORITS
CONCLUSION

William Maldonado v. Kelly C.
Flannery, AC 43154 (Conn. App.)

Plaintiffs sought damages from
defendants for injuries allegedly
sustained in motor vehicle accident.
After trial, jury awarded plaintiffs
economic damages but not non-
economic damages. Plaintiffs filed a
joint motion for additurs, which was
granted. Held: Reversed. The trial
court abused its discretion because it
did not identify the part of the trial
record supporting its conclusion the
jury’s failure to award non-economic
damages was unreasonable.

CLOSING REMARKS MUST
DEPRIVE PARTY OF FAIR
TRIAL TO MERIT NEW TRIAL

Carole Audibert v. Wesley Halle, AC
42654 (Conn. App.)

Plaintiff sued defendant in negligence
for motor vehicle accident injuries.
Jury returned verdict in plaintiff’s
favor. Plaintiff filed motion to set
aside verdict and for new trial,
claiming that during closing
argument defense counsel had
alluded to matters unsupported by
the evidence, had asserted personal
knowledge of the facts, had stated
his personal opinion as to plaintiff’s
credibility, and had improperly
attacked plaintiff’s character. The
trial court denied plaintiff's motion.
Held: Afhirmed. There was little risk
defense counsel’s closing remarks
distracted the jury from focusing on
the relevant issues and deciding the
case solely on the evidence.
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New York, NY 10005
Telephone: (212) 805-3900
Facsimile: (212) 805-3939
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Facsimile: (949) 260-3190
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Suite 112

Florham Park, NJ 07932
Telephone: (973) 410-4130
Facsimile: (973) 410-4169

200 Commerce Square
Michigan City, IN 46360
Telephone: (219) 262-6106

4650 West Spencer Street
Appleton, WI 54914
Telephone: (920) 560-4658
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2 Stamford Landing Suite 100
Stamford, CT 06902
Telephone: (203) 921-0303
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Tampa, FL 33609

Telephone: (813) 509-2578

100 Pine Street

Suite 1250

San Francisco, CA 94111
Telephone: (415) 745-3598

Clausen Miller LLP

34 Lime Street

London EC3M 7AT U.K.
Telephone: 44.20.7645.7970
Facsimile: 44.20.7645.7971

Clausen Miller

Speakers Bureau
Clausen Miller Offers

On-Site Presentations

Addressing Your Business Needs

As part of Clausen Miller's commitment
to impeccable client service, our
attorneys are offering to share their
legal expertise by providing a client
work-site presentation regarding legal
issues that affect your business practice.
If you are interested in having one
of our attorneys create a custom
presentation targeting the specific needs
of your department, please contact our
Marketing Department:

Stephanie Cebuhar
Clausen Miller PC.
10 South LaSalle Street
Chicago, IL 60603
(312) 855-1010

marketing@clausen.com
clausen.com

Clausen Miller International:

CLAUSEN
MILLER
INTERNATIONAL

CMI 5

Grenier Avocats

9, rue de I’Echelle

75001 Paris, France
Telephone: 33.1.40.20.94.00
Facsimile: 33.1.40.20.98.00

Studio Legale Corapi

Via Flaminia, 318

00196-Roma, Italy
Telephone: 39.06.32.18.563
Facsimile: 39.06.32.00.992

van Cutsem-Wittamer-Marnef & Partners
Avenue Louise 235

B-1050 Brussels, Belgium

Telephone: 32.2.543.02.00

Facsimile: 32.2.538.13.78




